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DEFAMATION BILL 2005 
Second Reading 

Resumed from 17 August. 
MR R.F. JOHNSON (Hillarys) [2.59 pm]:  I am not the opposition lead speaker for this bill, but it is a very 
interesting bill.  Some people would say that this is a bill of significant importance; others in the community 
might say that it is not such an important bill.  However, at the end of the day, every bill that comes through this 
house is a bill of importance. 
Mr M.P. Whitely:  It is a very serious matter.   

Mr R.F. JOHNSON:  This is a very serious matter and I will not take any interjections. 
Some people may say that my contribution will be too long and other people will say that it will be too short.  I 
would like to think that my contribution will be a significant one and not measured in length of speech.   
Mr J.N. Hyde:  Do you know what bill it is?   

Mr R.F. JOHNSON:  Indeed, I do.  It is a very important bill.  It is the Defamation Bill 2005.  I am surprised 
that other members in this chamber did not realise what bill we are talking to.  There is a lot I would like to say, 
but I would prefer that somebody who knows more about this bill than I, somebody with enormous experience in 
legal matters, speak on it.  That is certainly not the member for Perth; it is my colleague, the shadow Attorney 
General, the member for Nedlands.  I have used only one minute of my time so far and I will not ask for an 
extension.  I know that I would be berated by members opposite, because some of them may not have the same 
concerns about this bill as I.  Other members opposite may be more concerned about this bill than I - the same as 
members on this side of the house - but this is an opportunity to debate the bill.  That is the whole purpose of this 
chamber.  Indeed, we intend to debate this bill thoroughly and intensively, and we will be looking at it clause by 
clause - 

Mr B.J. Grylls:  More! 

Mr R.F. JOHNSON:  Was that no more? 

I know that my colleagues on the government side and on this side of the house would love to hear me talk more 
about this bill, because it is a significant bill, but I would prefer that they hear from my colleague, the member 
for Nedlands, the shadow Attorney General, who is our lead speaker.  She will make a fantastic contribution to 
this bill and she will do her best to keep the Attorney General honest.  She will do justice to this bill, because she 
will put forward a very coherent argument, opinion and concise facts about this bill.  Madam Deputy Speaker, 
against the wishes of opposition members and my colleagues, I will not go on any more. 

Ms J.A. Radisich:  Please, please! 

Mr R.F. JOHNSON:  What, please sit down?  With those very important remarks about this bill, I will resume 
my seat so that the member for Nedlands, the shadow Attorney General, can do this bill justice. 

Mr M.P. Whitely:  You’re nothing if not consistent. 

Mr R.F. JOHNSON:  Absolutely. 

The DEPUTY SPEAKER:  I call the member for Nedlands.  She has a hard act to follow. 

MS S.E. WALKER (Nedlands) [3.02 pm]:  I do have a prepared speech; it is quite short and I was about to start 
with my first point, but I have been wondering just who cobbled together this bill.  Lots of people have taken 
credit for this bill, but I now see that it was the member for Perth.  He says that he wrote the bill.  Can the 
Attorney General tell me whether that is true? 

Mr J.N. Hyde:  Only the good things.  The other bits are his. 

Ms S.E. WALKER:  The Attorney General would like to take credit for the national move to have defamation 
laws implemented in every state.  In fact, the member for Perth is not responsible.  The person responsible for 
cobbling together this legislation is the New South Wales Attorney General, Bob Debus.  As I understand it, he 
is the point man, because the Gazette of Law and Journalism of 6 June 2005 states -  

Letters between Ruddock and Debus provoke wide interpretations 

Confusion may have broken out with some of the press coverage of the latest round in the defamation 
reform horse-trading between the Commonwealth and the states/territories.   

The most recent letters flowing between the Commonwealth Attorney General Philip Ruddock and his 
NSW counterpart, Bob Debus . . . emerged last month.  Debus is the point man - 
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He is the point man, not the member for Perth.  The member for Perth is just a dud.  The article continues -  

for the states and territories in the negotiations to get uniform legislation in operation by January 1, 
2006. 

That date is relevant, because for 30 years law reformers have talked about uniform defamation laws.  For 30 
years there has been a lot of talk and little action.  For 30 years state governments have promised that uniform 
defamation law was just around the corner, and for 30 years they have failed to act.  I have in my hand the WA 
Law Reform Commission report dated 1972, the provisions of which will be inserted in the Criminal Code.  
Here we are, 33 years on.  It took the new federal Attorney-General, Philip Ruddock, to force the states and this 
state into action.  In November 2003 he announced that, if the states continue to do nothing, the federal 
government would use its constitutional powers to enact defamation laws.  In 2004 Philip Ruddock produced 
two discussion papers and some draft provisions.  He consulted members of the legal profession and other 
interested stakeholders before the hands of the Labor states were finally forced and they came up with this model 
bill.  I take on board the fact that the Attorney General in this state would have liked to have done something.  I 
have read the address he made at Murdoch University and, frankly, I am flattered that I got his ire up so much 
with my motion.  I concede that the Attorney General did want to move on with defamation law, but he did not 
have the power to do that.  If the states had not produced something, as they have done, Philip Ruddock would 
have used his powers under the Constitution to bring in a national uniform defamation law.  The federal 
Attorney-General may still do that. 
Philip Ruddock even made compromises on a number of elements in his proposed bill in the interests of 
uniformity and he encouraged Labor states to meet him halfway.  I have a copy of some of the correspondence 
between the federal Attorney-General and the New South Wales Attorney General, which I think the New South 
Wales Attorney General leaked to the press.  However, as is often the case, the Labor states refused to 
compromise.  They have let ideology and parochial differences get in the way of good law. 
The case for defamation law reform is unanswerable, because if one looks at this area - I have looked at it 
extensively - one finds that it is long overdue.  The Liberal Party will support this bill.  We will not support a 
certain section of it to do with corporations.  Corporations at this stage have the ability to sue and we think that 
should remain on foot, but it makes no sense to have eight separate defamation regimes in Australia in the age of 
television, national newspapers and the Internet, and the truth is that we need only one defamation law.  When 
examining the Attorney General’s defamation proposal, we need to ask, first, will it be truly uniform and, 
secondly, is it good law.  I am afraid it fails on both counts.  First, it is not uniform.  The bill that will be 
implemented in state legislatures across Australia is not uniform, but our state Attorney General suggested in his 
second reading speech that it was uniform.  Western Australia, together with South Australia and Victoria, have 
introduced defamation bills into their Parliaments.  I have a copy of the South Australian bill and it is not the 
same.  There are major differences between the bills introduced in those states.  The Victorian and Western 
Australian bills allow for juries, while the South Australian bill does not.  I accept that South Australia has not 
had juries in civil matters for some time, but that is not an excuse for not providing for juries in the bill to make 
the legislation uniform across Australia.  The Victorian and Western Australian bills would allow corporations 
with fewer than 10 employees to sue for defamation, while the South Australian law would not allow any 
corporations to sue.  I will come back to corporations.  Further, the South Australian bill defines the term 
“publication” whereas the other bills do not.  It has been said that defining this term would cause confusion and 
would potentially conflict with the general law.  Our position on juries is that there should be uniformity.  We 
support the role of juries in defamation trials but we think that South Australia and the Australian Capital 
Territory must also have juries hearing the defamation cases, otherwise exactly the same case could be heard 
before a judge in South Australia and the ACT but could be heard by juries in the rest of the country.  Members 
might wonder how that could happen.  It is possible in Australia for a high-profile sports star, for instance, to be 
defamed nationally.  If that person thinks he will get a more sympathetic hearing from a judge than a jury, he 
will be able to take his case to South Australia or the Australian Capital Territory, rather than have it heard in 
Western Australia.  The Western Australian Attorney General has not explained how this problem will be 
avoided.  

Unless the laws are identical - they are not; this bill is not uniform legislation - the benefit of uniformity will be 
lost.  The Labor states need to continue to refine their proposals until they achieve true uniformity.  Anything 
else will only encourage the sort of “forum shopping” that has plagued defamation cases until now.  No 
defamation law exists in Western Australia at present.  The law in relation to defamation is contained in a few 
acts; namely, the Slander of Women Act 1900, the Newspaper Libel and Registration Act 1884 and the 1888 and 
1957 amendment acts, the United Kingdom Libel Act 1843, and chapter 35 of the Criminal Code.  Most 
defamation legislation can be found in common law.  I have read the WA Law Reform Commission report; the 
2004 Wayne Martin, QC, committee report; the paper issued on defamation by the federal Attorney-General; and 
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some other papers prepared by Perth academics on this issue.  It is very difficult to ascertain what constitutes 
“defamation” and “publication” and the range of defences in the various jurisdictions.  At present, Western 
Australian corporations can sue.  This has been a major sticking point with the proposed federal legislation, 
which was born out of the Australian Law Reform Commission report.   

The DEPUTY SPEAKER:  Order!  We are having some difficulty hearing the member on her feet; therefore, I 
ask members to keep their conversations to a minimum or preferably have them outside the chamber.   

Ms S.E. WALKER:  Thank you, Madam Deputy Speaker.  In 1968 the Western Australian Law Reform 
Committee, the predecessor to the Law Reform Commission, was asked to - 

examine and make recommendations for amendment to the Newspaper Libel and Registration Act 1884 
and amendments, and generally to consider whether any alterations are necessary or desirable in the law 
relating to civil defamation in Western Australia. 

In WA it dealt with the topic in two parts.  The first was concerned specifically with the Newspaper Libel and 
Registration Act 1884 and the occasions on which the defence of “privilege” should be available in respect of 
published reports, and a working paper on that matter was issued in 1969.  The committee’s report on the 
defamation part was submitted on 3 August 1972.  Paragraph 3 of the Law Reform Commission’s 1972 report 
reads -  

The movement towards uniform defamation law reform crystallised on 23 June 1976 when the 
Australian Law Reform Commission was given a reference on this subject by the Commonwealth 
Attorney General.  

The Australian Law Reform Commission was asked - 

To review the law of defamation (both libel and slander) in the Territories and in relation to other areas 
of Commonwealth responsibility, including radio and television (but excluding inquiries on matters 
falling within the reference made to the Commission on privacy) and to report on desirable changes to 
the existing law, practice and procedure relating to defamation and actions for defamation. 

That was done at both national and state levels.  As I said at the beginning of my remarks, nothing had been done 
for 30 years until the federal Attorney-General said that, unless the states got their act together before 1 January 
2006, he would introduce a national defamation law.  From reading the national paper, I understand that a 
difficulty arises because the constitutional powers available to the federal Attorney-General will not apply 
entirely to all the areas that can be covered by a defamation law.   

Mr J.N. Hyde:  Do you think corporations should be able to sue mums and dads?   

Ms S.E. WALKER:  Yes I do, and I will tell the member for Perth why.  

Mr J.N. Hyde:  Please. 

Ms S.E. WALKER:  What about boys and girls?  Let us be a bit more emotive, member for Perth? The most 
disappointing part of this bill is that it will take away the right of many businesses to protect their reputations.  
This bill represents another attack on business by an anti-business government.  Western Australian businesses 
have always been able to sue for defamation and this bill will take away the right of a corporation to sue.  We 
should not forget that Bob Debus is the point man on this issue; he calls the tune in all the Labor states.  He 
indicated why the Labor Party would not give any assistance to corporations, although I note that the bill 
contains provisions for not-for-profit organisations, and corporations that employ up to 10 people to be able to 
sue.  Why is there a difference between a company that employs fewer than 10 people and a company that 
employs 14 employees?  Why draw the line at 10?  From literature I have read, the argument is apparently that 
corporations are rich and powerful and can therefore gag debate.  Is that a reason to deny them the right to sue?  
Surely the bill could have included a provision to allow a judge to give a corporation leave prior to its bringing 
action, if that were appropriate.  Western Australian businesses have always been able to sue for defamation.  I 
have not come across one example - the Attorney General has not provided an example in his second reading 
speech - of a corporation “suing mums and dads” as the member for Perth put it.  There is no good evidence that 
businesses throughout Australia generally abuse their rights in defamation actions.  If there is, I am sure that I 
and my colleagues on this side of the house would like to hear it.  In the case of small to medium-sized 
businesses in particular, that suggestion seems ridiculous.  Under division 2 “Causes of action for defamation”, 
clause 9 - bearing in mind that at present all corporations do have cause - “Certain corporations do not have 
cause of action for defamation” reads -  
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(1) A corporation has no cause of action for defamation in relation to the publication of 
defamatory matter about the corporation unless it was an excluded corporation at the time of 
the publication.  

What is an “excluded corporation”?  It continues - 

(2) A corporation is an excluded corporation if -  

(a) the objects for which it is formed do not include obtaining financial gain for its 
members or corporators; or 

(b) it employs fewer than 10 persons and is not related to another corporation, 

and the corporation is not a public body. 

. . .  

(4) In determining whether a corporation is related to another corporation for the purposes of 
subsection (2)(b), . . . the Corporations Act 2001 of the Commonwealth applies as if references 
to bodies corporate in that section were references to corporations within the meaning of this 
section.  

If the small corporation with fewer than 10 employees is connected to a larger corporation, it cannot sue.  The 
Liberal Party has considered this and cannot see any logical reason for drawing a line in the sand to distinguish a 
corporation that employs fewer than 10 employees.  I have seen no real evidence to justify that requirement.  I 
will welcome any information the Attorney General can provide during consideration in detail.  

The assertion that corporations have sufficient remedies without defamation is dubious.  It has been said that the 
misleading and deceptive conduct provisions of the Trade Practices Act and the state Fair Trading Act do not 
generally apply to news organisations, and the tort of injurious falsehood is difficult to establish at the best of 
times.  Where will these corporations find themselves, for instance, if the media publishes defamatory material?  
I read an article in a news brief by Bob Richardson, a barrister at Francis Burt Chambers, who questions the 
motivation for this bill and argues that it would enable the media to publish, without any redress, what they like 
about corporations and some small businesses.   

The state government originally wanted to prevent all corporations from suing for defamation, except those that 
operate on a not-for-profit basis.  That would have meant, for instance, that a relatively small family business 
could not sue for malicious or grossly negligent accusations that damaged the company’s reputation and forced it 
to lay off staff.  As justification, the states and territories claimed that corporations were stifling community 
debate through defamation actions.  How many defamation actions have been brought?  How many cases have 
there been in this state in the past five, 10 or 30 years?  The original state paper published in July 2004 showed 
how out of touch Labor is with business.  It considered whether there could be a small business exemption.  It 
stated - 

If a general exemption for small business was framed in terms of the number of employees, then there 
could be scope for corporations to structure arrangements so that they meet the definition.  For example, 
a company could ‘downsize’ the number of employees by engaging contractors, without changing the 
size of its business.   

Does Labor think that a business would restructure just to bring a hypothetical defamation action?  It is 
nonsense.  However, eventually Labor backed down - I have the correspondence with me - and the present bill 
allows corporations that employ nine or fewer employees to sue.  As I have said, the opposition is critical of the 
bill because of its arbitrariness.  It arbitrarily strips the rights of all but the smallest corporations.  What would 
have happened if a corporation that employed 10, 11, 12 or 20 employees had been able to sue?  On the basis of 
what the Labor Party has said about this issue, a business would get rid of a few employees in case it had a 
defamation action.  It is nonsense.  I would like to know why the Labor Party picked the figure of fewer than 10 
employees.  The only reason I can think of is that Labor is fundamentally anti-business; it sees businesses as rich 
and able to institute proceedings.   

Although the bill has benefits, it will not provide uniform laws.  It will not provide the best law that it can for 
Western Australia, particularly Western Australian businesses, which will lose rights that they have always had.  
I note that all the states must implement this legislation, and I understand that they are doing so.  If, at the end of 
that time, the federal government believes that the legislation is not working - it probably will not because it is 
not uniform - it will enact its own defamation laws.  There are only three areas of contention and I will touch on 
them.  I have touched on the Corporations Act.  I have touched on juries.  The difficulty with non-uniform law as 
it is progressing at the moment is that South Australia and the Australian Capital Territory are without juries.  I 
have also touched on the process of the offer to make amends in the bill, but there is no ability for a judge to 
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order a correction order.  Those three areas were part of the Australian Law Reform Commission report.  The 
Western Australian Attorney General tried to say in his second reading speech that a lot of the report of Wayne 
Martin, QC, was adopted at the Standing Committee of Attorneys General.  However, I have gone through the 
report and I note that the bill does not contain many of the recommendations of Wayne Martin, QC, in the 
“Western Australian Defamation Law:  Committee Report on Reform to the Law of Defamation in Western 
Australia” of September 2003.  I will give some examples.  Recommendation 7 states that the act should provide 
that proceedings must be commenced within six months of the plaintiff becoming aware of the publication.  
Currently, plaintiffs have six years.  That will be reduced to one year, with an extension of three years on 
application to a judge.  One of my questions to the Attorney General will be why that time is being reduced.  I 
understand that the focus is shifting from damages to protecting a person’s reputation.  I understand that focus 
shift.  Recommendation 9 states that defamatory material should be defined in accordance with the definition of 
the Australian Law Reform Commission.  I will read that definition into Hansard.  The bill is quite 
extraordinary.  It is a defamation bill but there is no definition in it.  We have to look for it somewhere else; we 
have to look for it in case law.  Wayne Martin’s committee adopted the ALRC’s definition, which states that it is 
material that tends to affect adversely the reputation of a person in the estimation of ordinary persons, to deter 
ordinary persons from associating or dealing with a person, or to injure a person in his occupation, trade, office 
or financial credit.  Recommendation 27 states that the act should preserve the existing powers of the court with 
regard to the issue of both interlocutory and permanent injunctions.  That has not been done.  Injunctions are not 
part of this report; they remain in the common law.  Recommendation 29 states that there should be no cap or 
limit on damages.  I note that the bill contains a cap of $250 000.  In an article of Bob Richardson titled 
“Defamation law reform: past and present” in Brief of November 2003, he refers to an article in The West 
Australian of 28 September 2002, which heralded the push by the Attorney General to create the committee 
headed by Wayne Martin, QC.  He states -  

. . . while Mr McGinty might say, “A person should never get a pay-out higher than the maximum for 
pain and suffering caused in a car accident ($240,000)”, the fact is that the highest award for 
defamation in Western Australia is $150,000 (for two publications).   

I raise that as an issue and ask the Attorney General why a cap has been included in the bill.  Has the cap come 
from New South Wales?  Recommendation 34 states that the government should endeavour to resuscitate moves 
toward a uniform national law of defamation.  This is not uniform law.  I am interested to know why the 
Standing Committee of Attorneys General decided as it did about corporations.  In fact, I can probably tell 
members if I read -  

Mr J.N. Hyde:  Somebody else’s opinion.  
Ms S.E. WALKER:  Yes, a man who is much more learned in the law than my friend the member for Perth; that 
is, the New South Wales Attorney General.  I presume he has a law degree and I presume he has practised law.   
Mr J.N. Hyde:  A law degree!  
Ms S.E. WALKER:  He is much more learned in the law than the member for Perth.  According to this article, 
he is the point man for the states and territories.  On 2 May 2005, the New South Wales Attorney General, Bob 
Debus, wrote to Philip Ruddock.  His letter states -  

Dear Attorney General,  

You will recall that at the most recent meeting of the Standing Committee of Attorneys General it was 
agreed that you and I should enter into further discussion about three outstanding points of difference 
between the States and the Commonwealth in regard to uniform defamation law, namely corporations, 
correction orders and juries.   

It is important to record in Hansard those differences, as they have come straight from the horse’s mouth, so to 
speak, and it is not that of the member for Perth.  It should be, but it is not.  On corporations, he states -  

I understand that the Commonwealth’s preferred position is that all companies should have the right to 
sue.  The States and Territories, on the other hand, believe the right to sue should be limited to non-
profit organisations.  The submissions received by the States and Territories on this issue 
overwhelmingly supported a complete ban on corporations suing, or allowing only non-profit 
corporations to sue.   

The discussion at SCAG focussed on two possible alternative approaches.  The first, suggested by 
you, -  

He is referring to Philip Ruddock -  

was to allow corporations to sue with the leave of the court.   
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I do not think members on this side of the house will have any difficulty with corporations being able to sue only 
with the leave of the court.  He continues - 

The second suggestion was to allow small, proprietary companies to sue.   
Since the SCAG meeting, my Department has enquired of yours whether the ‘leave of the court’ option 
would be acceptable.  You may recall that this was also the approach recommended in the Martin 
Committee report on Reform to the Law of Defamation in Western Australia.   
The Martin report proposed that in deciding whether to grant leave the court would take into account: 
•  Whether the company is public or proprietary (but noting that many major public businesses in fact 

carry on business through proprietary subsidiaries); 
•  The extent of the company’s paid-up capital; 
•  The number of employees; 
•  Whether the company claims to have suffered identifiable economic loss as a result of the 

defamation; 
•  The nature and severity of the damage suffered; 
•  The consequences for the corporation if it cannot sue; and 
•  The adequacy of any other remedies available to the corporation; 

I am sure that when this bill goes to the upper house, a committee will look at it, because what are the 
consequences for a corporation if it cannot sue?  He then writes - 

I understand that this suggestion has not been accepted on the basis that it will create too much 
uncertainty, particularly for small businesses.  The concern is that small businesses will only be sure 
they have standing to sue once they obtain the leave of the court.  This will place them in a relatively 
weak position in pre-litigation settlement negotiations.   
My Department subsequently suggested that small proprietary businesses be given the right to sue for 
defamation.  A suitable provision could be drafted . . . 
I believe that a small business exemption will meet the particular concern you raised at the SCAG 
meeting, namely that small business people should be able to protect their reputations through 
defamation law.  It is also consistent with the NSW Defamation Act . . . 

There we have it: this bill is a reflection of the New South Wales Defamation Act, which allows small 
corporations with fewer than 10 employees to sue and expressly preserves the right of any individual who is a 
member of a corporation, small or large, to sue in his own right if he believes he has been personally defamed.  
That is what is provided for in this bill, as I understand it; there is a preservation of the right of any individual 
who is a member of a corporation to sue.  However, what we can see from this is what is behind the thinking 
here and also the fact that the member for Perth does not like this bill; not that he did anyway.  I thought I would 
just throw that in.  Attorney General Debus goes on to write - 

A small business exemption would also preclude larger corporations from abusing their relative 
economic strength to silence individuals and stifle free speech (as evidenced by so called SLAPP suits).   

He refers to the McDonalds case.  He writes - 
I am also deeply concerned that the mere threat of defamation litigation by a corporation would be 
enough to silence all but the bravest individuals.  The cost of mounting a defence against a corporation 
would require a willingness to risk losing both home and life savings, especially as the unsuccessful 
party in civil litigation generally pays the reasonable costs of the other party . . . 
Finally, the simple fact remains that corporations are not people, and they do not have personal 
reputations to protect - their interest is purely commercial. 

I would have thought that corporations do have reputations to protect.  Why does a small business of under 10 
employees have a reputation and a business with over 10 employees not?  He continues - 

There are other types of legal actions that corporations can take . . . including trade practices . . .  

I have already addressed that aspect.  That was one of the three areas in which there was a difference between 
the commonwealth and the state.  It is the one to which the Liberal Party on this side of the house has its main 
objection.   
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The other issue that is not addressed in this bill but was also a recommendation in the Western Australian Law 
Reform Commission report, and I think the Martin report recommended it as well, is correction orders.  They are 
dealt with in Debus’ letter, if I may refer to it briefly.  He writes - 

I understand that the Commonwealth’s preferred position is that plaintiffs should be able to seek 
correction orders in lieu of damages, if this is the plaintiff’s preferred remedy.  If the court makes a 
correction order, it must also award indemnity costs.  Correction orders must specify the terms of the 
correction, the circumstances (including when, where, and how many times), and the prominence of the 
correction.  The order may also require publication of ‘such other matter as the court thinks 
appropriate’. 

I would be interested to know why the Attorney General has not included correction orders in this bill.  There is 
some explanation, but I would be interested to hear what the Attorney General has to say.  I note that the new 
offer to make amends is a process whereby aggrieved persons can now send a concerns notice in writing to the 
publisher and say what particulars are defamatory.  The publisher can offer to make amends, which must include 
a correction, which I believe is a good thing.  He goes on to write - 

The State and Territory model provisions allow plaintiffs or defendants to elect to have proceedings 
determined by a jury unless the court orders otherwise.  This will be the law in those jurisdictions where 
juries are available for civil litigation.  As civil juries were abolished in South Australia many years 
ago, they will not be reintroduced for the mere handful of defamation cases that come before those 
courts each year.  As I have stated before, I do not consider that the absence of juries in South Australia 
will detract in any way from the uniformity of the scheme. 

I do not agree with that, and I know that my colleagues do not agree.   
I have here a copy of Philip Ruddock’s response to Mr Debus.  Those are the three areas on which there are 
points of difference, but for Western Australia the main one is that of doing away with corporations.  I 
understand that under the bill, libel and slander will be abolished and that the common law definition of 
“defamation” will remain.  It is a shame that it is not included in the bill; in fact, I did try to ring this morning to 
find out where the defamation meaning was and also where the publication meaning was.  I do not really 
understand why it is not in the bill.  I am interested to know about the limitation period.  I think I should put on 
record that currently in South Australia, Victoria and Western Australia truth alone exists as a defence, whereas 
in New South Wales, Tasmania, the Australian Capital Territory and Queensland truth and public interest was a 
defence, and that is what prevented the states agreeing.  I understand that those latter states have now caved in.  
There is an extension to defences, but I will not go through them. 
When the Attorney General says that this legislation is a milestone, he is absolutely right.  Although different 
people have attempted to take the credit for it, I pay tribute to the federal Attorney General for forcing the states 
into bringing on this legislation.  Unfortunately, it is not the best legislation that it could be.  As somebody said 
to me, we will never get the best.  I think it could be a lot better.  The Attorney General will get the Liberal 
Party’s support for this bill, but Liberal members would like an explanation of, for instance, the consequences to 
corporations and an explanation of how they will protect their reputation in light of the other laws that do not 
seem to be able to protect them. 
MR J.N. HYDE (Perth) [3.39 pm]:  Had the member for Nedlands made that speech outside this house, I would 
have been a swimming pool richer, because currently under our laws truth is a defence.  Her facts are horribly, 
horribly wrong.  I must remind the member for Nedlands that the federal Attorney General deals with this 
legislation, not the federal Minister for Immigration.  Ruddock, of course, was Minister for Immigration, while 
we had the wonderful committee set up by our Attorney General, chaired by Wayne Martin, with Paul Murray 
and others.  I am not sure whether the member for Nedlands was a member of this house in 2002, but the 
member for Perth made a speech in 2002 addressing Western Australia’s Attorney General on this very issue.  
This was some two years before the messiah Ruddock parted the Red Sea on the good vessel Tampa and took on 
the mantle of Attorney General.  It is very important that the member for Nedlands does not rewrite history.  
Under the new laws there will be much more freedom for people such as the member for Nedlands to get it 
wrong, as long as they then make an effort, once their error is politely pointed out to them, to retract it.   

I strongly support this legislation.  The member for Nedlands has been very cute in her interpretation of the 
corporations sledgehammer, perhaps taking a legalistic view rather than a real-world view.  Those of us who are 
journalists and those of us who deal with truth - I do not refer to lawyers - have to deal with not only what is said 
in law, but also the effect of bullying and, more importantly, the effect of money.  That is where corporations, by 
issuing a letter from a lawyer, have got away with so much.  Through Anti-Corruption Commission and other 
legislation they have received enormous power.  It is not a level playing field.  It is absolutely untenable for 
corporations employing more than 100 people to be able to sue a mother who finds a dead rat in a packet of 
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takeaway fried chicken.  Yet what the member for Nedlands and her friend the commonwealth Attorney-General 
and former immigration minister want - coming in on the coat tails of the state Attorneys General - is to give that 
power to the money corporations.  In the party room, I told the Attorney General and my colleagues that I would 
not support this legislation if we buckled under the pressure that was being applied by the federal Attorney-
General.  I am delighted that we have uniform legislation.  We are saying to the federal Attorney-General that 
this is the best uniform legislation and that he should give up two or three points that will not work in the real 
world.   
I credit Wayne Martin, Paul Murray and others for their work in this area.  Some of us involved in journalism 
have been working on this issue for many years.  It is a credit to our Attorney General and the Gallop 
government - as it is with so much other progressive legislation - that this bill will be enacted under the watch of 
the Gallop government.   

Another interesting point is that at the first meeting of Attorneys General that was attended by Philip Ruddock as 
the federal Attorney-General, the Wayne Martin committee report from Western Australia was part of the 
agenda.  Rather than the federal government leading this issue, thankfully it took note of the good work that was 
being done in WA.  I refer not only to my grievance to the state Attorney General on 14 November 2002, but 
also to a further grievance, which was given on 23 June 2005.  When we were debating the Corruption and 
Crime Commission Bill 2003, I also raised the issue of defamation.  There is a little exchange in that debate 
which, of course, if it had been said outside the house, would have meant that both the Attorney General and I 
would have had a couple of swimming pools.  The exchange, which involved my good friend the former 
Attorney General and the then member for Kingsley, went this way - 

Mrs C.L. Edwardes:  I want to be Attorney General again! . . .  

Mr J.A. McGINTY:  There we go!   

The member for Nedlands piped up and said -  

Make the most of it!  You will not be there for long!  

Sadly for the member for Nedlands, there was no truth in her defence because the member for Fremantle is still 
the Attorney General and he is still slaying the member for Nedlands 40-0 on every point.  The Attorney General 
quipped back -  

There is no need to introduce discordant notes! 

Mr C.J. Barnett interjected.   

Mr J.N. HYDE:  The member for Cottesloe also made some good comments in that CCC debate.   

The issue for working journalists and the public is that this legislation - not only if it gets through the Western 
Australian Parliament but also if it is adopted nationally - means that the media and, ipso facto, the general 
community will be able to discuss the truth more readily without the threat of defamation.  I understand that we 
are rolling the legal definition of “defamation” and “libel” into a new interpretation of “defamation”, which may 
explain the member for Nedlands’ difficulty in understanding what this bill means.   

I strongly support the bill.  I strongly support the Attorney General for having championed it through Parliament, 
despite the fact that I kicked my feet and said that it was not introduced quickly enough.  Hopefully it will pass 
through this chamber today.  Today is an important day for truth and freedom of the press in Western Australia.   

DR J.M. WOOLLARD (Alfred Cove) [3.44 pm]:  I was pleased to see this bill put on the table.  I have a 
personal interest in this bill, as members will hear in the next few minutes.  I listened very carefully to the 
member for Nedlands, who always does her homework, although I do not necessarily agree with all her 
statements.  I look forward to the Attorney General’s response to some of her questions when we move into 
consideration in detail stage.   

The main area that I am interested in is corporations.  I have been approached by many community groups who 
feel that, under the current climate, members and volunteers of those groups are being gagged by large 
corporations.  I cannot cite their instances.  This issue is very dear to me, because I received a letter, as a member 
of Parliament, from a corporation; namely, Alcoa World Alumina Australia.  It reads -  

Dear Dr Woollard 

MELVILLE TIMES COMMUNITY ARTICLE  
It has come to my attention that the 5 July 2005 edition of the Melville Times Community published an 
article entitled, “Alcoa refinery decision slammed as irresponsible.” 
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This article reports that you said, “Dr Edwards had ignored the fact that the liquor burner was shut 
down in 2002 because staff and ex-workers were experiencing chronic and acute health problems.” 

The statement attributed to you is false and defamatory.   

It is an uncontrovertible fact that Alcoa voluntarily turned off its Kwinana liquor burner in 2002 even 
though extensive independent analysis of air quality had shown that workplace emissions from the 
facility were at least 100 times better than standards required for occupational health.  The voluntary 
closure was decided upon because unsubstantiated and inaccurate claims about cancer impacts were 
causing public alarm and Alcoa places great importance on ensuring local communities have confidence 
in our operations.  

I will refer to some newspaper articles.  Concerns were raised.  I have been assisting the Alumina Widows and 
Workers Action Group.  One of its members, who is also one of my constituents, approached me in 2002.  Her 
husband, who had worked for Alcoa for, I think, 20 years, had died of cancer.  When he was undergoing his 
treatment she met other people who had worked for Alcoa and who were undergoing similar treatment.  They 
compiled a list, which they made public.  In the past three years, the group has put together a register of 60 
people who have worked at Alcoa and have contracted cancer.  Twenty of those people have since died.  The 
group has submitted petitions to the upper house asking that before Alcoa is allowed to recommission the liquor 
burner, a thorough investigation is undertaken of the effect of the liquor burner on the people who work at Alcoa.  

It is interesting to look at some of the headlines in the newspapers over the past few years.  An article in The 
West Australian of November 2001 is headed “Probe into Wagerup health fears”.  Another article in The West 
Australian of November 2001 is headed “Alcoa admits health link” -  

Mr A.D. McRae:  Is it the truth or are you quoting from The West Australian? 

Dr J.M. WOOLLARD:  I am giving the member for Riverton some facts.  I am not sure why the member is 
jumping in to defend Alcoa.  This large group of people wanted a proper medical survey to be conducted.  
Twenty of these people have since died.  These people had loved ones and families who were dependent upon 
them.  This group was urging the government to hold off on recommissioning the liquor burner until a proper 
investigation had been conducted.   

I am outlining the concerns at the Alcoa refineries.  An article in The West Australian of December 2001 is 
headed “Experts stumped by a cocktail of chemicals”.  An article in the Sound Telegraph of December 2001 is 
headed “Refinery agrees to medical tests”.  An article in The West Australian of December 2001 by Michael 
Southwell and headed “Alcoa action sought” states -  

Liberal MLA John Bradshaw has called on the State Government to force aluminium giant Alcoa to 
shut pollution-producing liquor-burning plants at its Kwinana and Wagerup refineries.   

An article in The Weekend Australian of December 2001 is headed “Alcoa refinery breaches health code, says 
union”.  An article in the Sunday Times of December 2001 is headed “Report blames refinery for illnesses”.  An 
article in the Sound Telegraph of December 2001 is headed “Man takes on Alcoa” and states -  

Former Alcoa Kwinana refinery foreman David Thompson has been fighting for a disability payment to 
avoid losing his house after illness put him out of work in 1998.   

An article in the Coastal Districts Times of December 2001 is headed “Alcoa committed to act on health issues”.  
An article in The West Australian of February 2002 is headed “Legal doubt on Alcoa breaches”.  An article in 
The West Australian of March 2002 is headed “We will look after sick: Alcoa” and states -  

Alcoa has admitted it has not done enough to help employees who claim to have contracted serious 
illnesses while working at its Wagerup refinery.   

Another article in The West Australian of March 2002 by Michael Southwell and headed “Alcoa warned by 
consultants” states- 

Environmental consultants told Alcoa four years ago that toxic and cancer-causing emissions from the 
liquor burner at its Wagerup alumina plant would have faced stringent regulation in the United States.   

An article in The West Australian of April 2002 headed “Worker blames fumes for asthma” states that “Alcoa 
gave office worker a breathing mask for emissions”.  It goes on to say -  

A former public relations officer for Alcoa’s Wagerup alumina refinery says the company gave her a 
breathing mask to wear at her desk after she complained that fumes from the plant made her ill.   

An article in The West Australian of May 2002 headed “Alcoa in $3m payout” states -  
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Nine workers who claim their health was ruined by working at Alcoa’s Wagerup alumina plant say the 
company has offered to pay them a total of $3 million compensation.   

An article in The Australian of May 2002 headed “Alcoa refines” states -  

The real situation in a less sensational but more interesting case study of what happens when a large 
organisation fails to address people’s genuine concerns in a human way, rather than in the largely 
technical manner we mistakenly emphasised.   

An article in The West Australian of May 2002 by Michael Southwell is headed “Alcoa told of health issues” and 
states -  

A leaked internal memo shows Alcoa knew in January 1998 that emissions from its Kwinana and 
Wagerup alumina refineries appeared to be harming workers.   

[Quorum formed.]   

Dr J.M. WOOLLARD:  For the sake of those members who have just come into the house, I indicate that I 
have been quoting the headlines of some newspaper articles.  I turn now to a letter that I received from Alcoa 
World Alumina Australia in July 2005.  The letter was in response to a statement that I had made in an article 
that -  

Dr Edwards had ignored the fact the liquor burner was shut down in 2002 because staff and ex-workers 
were experiencing chronic and acute health problems.   

Alcoa said in its letter to me -  

The statement attributed to you is false and defamatory. 

The letter goes on to say -  

The voluntary closure was decided upon because unsubstantiated and inaccurate claims about cancer 
impacts were causing public alarm . . .  

Many of these people are now very concerned that if they speak out publicly against a large corporation such as 
Alcoa, they will receive a similar letter stating that their comments are defamatory.  We are living in an 
adversarial system.  Many of these people are concerned that the big corporations will bring in the big guns and 
all they will be left with is the legal payments. 

An article in The West Australian of June 2002 headed “Worsley liquor-burner shut” states -  

Worsley Alumina has shut the liquor-burning plant at its Collie refinery, admitting that emissions 
appear to be harming workers and affecting nearby residents.   

An article in The West Australian of June 2002 headed “Alcoa cancer rate shock” states -  

A study of the health of Alcoa workers has found they have significantly increased rates of some 
cancers. 

The following article in the Sound Telegraph in July 2002 was headed “Health fears prompt contractor walk 
off”, and it states - 

Concerns about health fears prompted hundreds of contractors to walk off Alcoa alumina refineries in 
Kwinana, Pinjarra and Wagerup on Friday.   

Another article in the Sunday Times in July 2002 under the heading, “Impartial study call for Alcoa” states -  

A leading union has called for an independent ombudsman to be appointed to deal with complaints 
made by Alcoa workers.   

An article in The West Australian in August 2002 under the heading “Alcoa offers staff free health checks” 
states - 

Alcoa will pay for past and present workers to have health checks after a study found a higher incidence 
of cancer among employees than in the general community.   

The reason I am reading these articles is that while working on this issue I have met many members of this group 
of people who are either seriously ill or have lost their loved ones.  My statement was said to be defamatory, yet 
all these articles are saying much the same thing.  Fortunately, I was able to respond to the letter I received from 
the company without recourse to the legal system.  However, a lot of people in the community would be very 
concerned if they received a similar letter from a large corporation.  That is the reason that this bill is very 
important.  In many ways it is a shame that it was not introduced some years ago.   
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I will read out a few more of these articles to illustrate my point.  In August 2002, an article headed “K58 Death 
List - Workers document health fears” and written by Carmelo Amalfi and Michael Southwell reads -  

Workers at the Alcoa Kwinana alumina refinery have compiled a list of colleagues who have died or 
become ill after working in an area known as department K58.   

It listed 10 Alcoa workers.  As I said, that number has since increased.   

This article in the Sound Telegraph in January 2003 under the heading “Alcoa emissions falsely recorded” 
states - 

The Department of Environmental Protection has defended its stance on industry self-monitoring, 
despite the admission by Alcoa that an employee had faked dust emission details.   

In March 2003 an article in The West Australian under the heading “Former Alcoa worker wins illness compo” 
reads - 

Former Alcoa worker Dave Thompson has won a four-year compensation battle in which he lost his 
job, house and health.   

I refer to another article in The West Australian in March 2003 which is headed “Judge accuses Alcoa”.  Could I 
ask for an extension of time, Madam Deputy Speaker? 

[Leave granted for the member’s time to be extended.] 

Dr J.M. WOOLLARD:  The article states - 

A Supreme Court judge has criticised Alcoa for misusing WA’s court system just weeks before the 
alumina company was due to go to trial to resolve a contractual dispute involving a workers 
compensation settlement.   

In May 2003 there was an article headed “Widow links sinus cancer to refinery”.  An article in The West 
Australian in June 2003 under the heading, “Tests point to high cancer risk” states -  

Blood tests on six former Alcoa workers exposed to fumes from the Wagerup refinery liquor burner 
reveal they will probably get cancer.   

In The West Australian in June 2003, an article headed “Residents air fears over Alcoa - Ministers promise to 
maintain services in Yarloop” states - 

Too little too late was the consensus of 120 people who packed Yarloop Town Hall last night to air their 
concerns about the health, environmental, social and economic impacts of the emissions from Alcoa’s 
Wagerup refinery.   

The following article headed “Probe into deaths of Alcoa workers” appeared in The West Australian in June 
2003 and states -  

The WA Health Department has launched a special investigation into cancer deaths and illnesses among 
past and present workers at the Alcoa refinery in Kwinana.   

An article in the Weekend Courier in July 2003 under the heading “Alcoa Environmental licence downgraded” 
states -  

The Department of Environment (DOE) has downgraded Alcoa World Alumina’s Kwinana Refinery’s 
Best Practice Environmental Licence status.   

The department removed the best-practice status after its investigations into Alcoa’s findings that one of 
its staff had altered dust-monitoring results for the residue lakes.   

In August 2003 under the heading “Anger over Alcoa ruling”, an article in the press states -  

The State Government’s decision to not take legal action against Alcoa over doctoring of dust 
monitoring results from its Kwinana refinery has outraged local residents.   

Again, in August 2003, an article in The West Australian under the heading “Alcoa lobby wants new study”, 
states -  

Workers at the Alcoa Kwinana refinery have a higher risk of lung, colon, rectum and prostate cancer 
than the general WA population, according to former workers and workplace health campaigners.   

In the Southern Times in October 2003, an article headed “SW town seeks action on Alcoa” states - 
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A small south-west community is poised to launch a multimillion-dollar class action against industrial 
giant Alcoa.   

About 40 Yarloop residents met lawyers and financiers at the town bowling club on Friday.  

Another article in May 2004 in The West Australian headed “More cases included in Alcoa study” states - 

Medical experts investigating cancer rates at Alcoa’s Kwinana refinery have agreed to include in the 
study a further 11 cases of cancer among past and present workers from the same area of the plant.   

It goes on to state -  

“We are going to chase this down,” the department’s executive director of population health, Michael 
Jackson, said after the workshop.   

These are some of the articles that I put together after I received a letter from Alcoa in case the issue ended up in 
court.  I sent Alcoa a letter stating that I had read numerous media stories in The West Australian and local 
community newspapers on this issue and the evidence given under oath to the various sittings of the 
parliamentary Standing Committee on Environmental and Public Affairs when it investigated Alcoa’s activities 
at its Kwinana and Wagerup refineries.  I pointed out that workers from the Alcoa and Kwinana refineries 
publicly raised concerns about the liquor burner at the site in the years leading up to and including 2002.  Alcoa 
decommissioned the liquor burner in 2002.  I also pointed out that it is not unreasonable to conclude that Alcoa 
would have given consideration to the staff health concerns when it made the decision to decommission the 
Kwinana liquor burner.   

This bill is very relevant to me in my role as a member of Parliament and I believe it is relevant to every member 
of Parliament.  We all have constituents who bring their concerns to us.  We do not necessarily run with every 
concern that comes into our office but when it is backed up with evidence - in this instance, I have met these 
people who are seriously ill and who would like to see the government undertake a proper study before more 
people die.  At the moment 20 of the 60 people who have been identified have died.  In the next few years that 
list may include the names of more people who have died and left behind their families and loved ones.  As the 
member for Nedlands said, the minister has identified this bill as a national bill.  Some modifications may be 
made to this legislation in Western Australia or in South Australia to do with judges and juries, but our first 
priority is Western Australia, and it is important to bring in legislation at a state level.  From what the member 
for Nedlands said, if this bill is not put on the table soon in a majority of the states the federal government will 
introduce legislation itself.  We are in this Parliament as legislators to legislate for Western Australia.  If it is 
likely that this legislation will be taken out of the control of Western Australia and given to the federal 
government, we should be acting sooner rather than later.  This bill will provide protection for hardworking 
community groups, which often have volunteers, those who work for the Wilderness Society or the Conservation 
Council of Western Australia, and other community environmental groups that are pursuing local issues.  We 
should provide protection for those groups and I believe that this bill will give that protection.  The process will 
move from an adversarial one to more of an alternative dispute resolution approach.  I support this legislation, 
but I will seek clarification from the Attorney General about some of the clauses.  Like the member for 
Nedlands, I also wonder why the number was set at 10 employees in corporations, but I am sure the Attorney 
General will respond to that. 

This may not be the best legislation, but it is an improvement on what is in place at the moment.  The sooner we 
implement this legislation, the safer many people in the community will feel about making comments, based on 
their knowledge and awareness, against small and large corporations. 

DR G.G. JACOBS (Roe) [4.13 pm]:  I support the Defamation Bill 2005.  I am not a lawyer and I have found 
some of the complexities of this legislation difficult to understand, but I speak as a concerned individual and 
participating member of Parliament.  I thank the member for Nedlands for providing some of the background on 
a complex bill for people, such as myself, who are not lawyers.  I make the observation that there are some good 
things about this bill.  The maintenance of the clause about truth and the truth alone as a defence in Western 
Australia is a good move. 

Mr J.A. McGinty:  I agree with you.  To my way of thinking, that would have been a deal breaker if states such 
as New South Wales and Queensland had insisted on watering down “truth”, because I do not think you can 
defame someone if what you are saying is the truth.  It is as simple as that.  It is pleasing to see that now 
becoming nationally uniform.  

Dr G.G. JACOBS:  The truth alone defence, as stated in the paper presented by the Attorney General, is a 
defence if the defendant can prove that the alleged defamatory publication was substantially true.  Obviously, 
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“substantially true” is a considerable compromise, and the truth alone component of this legislation rings very 
positively with me. 

Another good aspect of this legislation is the uniformity provision.  Because of the advances in the media and 
communications, it is important that there be some uniformity in the law.  If a person who is sued for defamation 
in Western Australia can go across the border to South Australia because it will be to his advantage for his case 
to be heard in that jurisdiction as opposed to Western Australia, that is not consistent or uniform.  Those 
loopholes should not be available for people sued for defamation.  For instance, the member for Nedlands 
mentioned star football players playing in different states who could select the jurisdiction in which they 
believed they had the best chance of avoiding a defamation action.  We all understand that once people start 
talking through lawyers it not only becomes very expensive, but also it can become personally damaging.  In 
fact, the component of the legislation that suggests a non-litigious settlement for disputes involving allegations 
and defamation must be a positive move.  As the Attorney General said in his paper, shifting the focus from 
costly defamation litigation and court trials to a system that allows for early and non-litigious settlement of 
disputes is a good move.  Even reducing the litigation period is not necessarily a bad thing.  The reduction of the 
limitation period is perhaps similar to the provisions on childbirth issues and obstetrics in the statute of 
limitations, which is closer to my area of knowledge.  This decreases the likelihood of cases coming out of left 
field years and years after the event, which become tortuous processes and add to costs.  For those who may take 
issue with a reduction in the limitation period or someone’s ability to take an action for libel that occurred in the 
past, the bill provides for an extension of up to three years in particular cases.  In other words, a person’s right to 
bring an action will not be restricted by the passing of time if the person believes defamation had occurred.   

Like the member for Nedlands - I am not sure whether it is unlike the member for Alfred Cove - I have some 
problems with denying corporations that employ 10 or more people the right to sue.  Again, for the sake of 
uniformity and consistency, surely corporations should have the right to sue if individuals have that right.  The 
argument that corporations are big enough and ugly enough and have enough money to look after themselves 
does not justify denying corporations the right to sue.  That denial does not apply only to the BHPs of this world.  
We must remember that all those companies comprise individuals who have families, feelings and hearts.  
Defamation of those corporations could impact significantly on the 10 or more individuals.  For the sake of 
fairness and consistency, if I have the right to bring an action against someone who I think has defamed me, 
corporations, especially those that employ 10 or more employees, should also have the right to sue if they 
believe they have been defamed.   

If I said that the chicken served by KFC was loaded with hormones and people should not touch it with a 40-foot 
pole because it would cause physical changes in males, should KFC be denied the right to sue me for damages 
just because it is a large organisation and I am an individual?  My comments could be quite damaging to KFC 
and thereby impact on the individuals who work for KFC.  As I said in my introductory remarks, we can always 
be reassured by the truth alone.  If my remarks were even partially substantiated allegations against KFC, that 
company should have the capacity to bring an action.  However, if I believe that my remarks are true, I should 
also be able to defend them on the basis of the truth alone legal guideline.  The Attorney General’s second 
reading speech states - 

There are some individuals who consider that all corporations should be able to sue for defamation, 
with varying pre-conditions depending on whether it is a small, medium or large corporation.  

I am one of those individuals.  As I said earlier, the assumption that corporations can look after themselves 
because of their financial resources is not an argument for denying them the right to sue.  For the sake of 
consistency and fairness, I do not accept that a bill such as this should exclude the capacity for corporations to 
protect their reputations under defamation laws.   

The second reason given in the second reading speech for that exclusion is that other remedies may be available 
to corporations to recover losses caused by damaged reputations.  However, a corporation’s reputation can be 
damaged as a result of untruthful comments spoken by me, for example, as an individual; therefore, the 
corporation should have the right to take action against me.   

The third reason in the second reading speech is as follows - 

Thirdly, large and powerful corporations should not be able to use the threat of defamation proceedings 
to silence or stifle public debate or criticism.  

The member for Alfred Cove might correct me, but reference was made to the fact that Alcoa is a very big 
company, and it was also said that this bill is seeking to protect individuals against companies like Alcoa and 
that, in fact, Alcoa has the ability to silence individuals who make claims against that company.   

Mr A.D. McRae interjected. 
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The ACTING SPEAKER (Mr P.B. Watson):  If the member for Riverton wants to talk across the chamber, 
will he please keep his voice down so that we can hear what the member for Roe is saying. 

Dr G.G. JACOBS:  Thank you, Mr Acting Speaker.  In the big boy versus the little boy scenario, if Alcoa, for 
example, were to suggest that an individual should keep quiet, the individual would have nothing to fear 
because, based on the truth alone component of the law, big companies will not necessarily be able to silence 
individuals.   

Essentially, this bill has much to recommend it, albeit I defend for the sake of fairness the ability of corporations 
to sue.  I believe in the philosophy of members opposite - if it is in fact their philosophy - that there are the haves 
and the have-nots, and big corporations represent the haves and individuals represent the have-nots and, 
therefore, corporations must look after themselves.  However, I believe that that might not necessarily be the 
case in all situations.  I am sorry if I am repeating myself, but I do so to make the point very clearly that we 
should be consistent.  If individuals have the right to sue under this bill, corporations should have that right also.  
It is a big assumption that companies - not necessarily big companies but small to moderate companies - are the 
haves and can look after themselves because other avenues are available to them and that individuals are have-
nots.  For consistency, the ability for corporations to sue in certain situations should be preserved in the bill.  
Obviously, we can discuss that point at the consideration in detail stage.  Essentially, I support the bill, but with 
that reservation.   

MR J.E. McGRATH (South Perth) [4.30 pm]:  It is good to see you back in the chair, Mr Acting Speaker (Mr 
P.B. Watson).  I could not let the second reading debate end with the member for Perth being the only former 
journalist to speak on the Defamation Bill.  I would have felt that I had wasted 35 years as a newspaper hack.  I 
must point out that in those 35 years I was never once sued over a story I wrote.  I was once threatened with 
being sued, but the person in question did not continue with it.   

Several members interjected. 

Mr J.E. McGRATH:  My friend the member for Murdoch also has a bit of a media background, when he was 
not playing footy, and I do not think he was sued either.  We both hope that we will not be sued in our new lives 
as members of Parliament.   

Dr J.M. Woollard:  You hope!   

Mr J.E. McGRATH:  I did say that I hoped, member for Alfred Cove.   

I congratulate the Attorney General.  I agree with other speakers: this legislation has been a long time coming.  It 
is important that we have uniformity on defamation laws across the nation.  Defamation is an interesting issue.  
We talk about it a lot, but in my experience writing for a newspaper, not many defamation cases got to home 
base.  Sometimes newspapers print retractions, but most times defamation cases fizzle out because today the 
regulations and guidelines for people in the media are such that newspapers, television networks and radio 
stations are very careful about what they print or put to air.  People can tell reporters whatever they like about 
someone, and if the reporters think that will be libellous, they will not print it.  The same applies with an 
advertisement.  If a person wants to put an advertisement in the local paper about something Alcoa is doing, the 
paper will not run the advertisement if it thinks the advertisement could result in some sort of legal action.   

I understand the point about corporations that has been made by some members on this side of the house.  The 
member for Perth had some concern about corporations suing mums and dads.  I do not know whether it has ever 
happened.  I do not think it is likely to happen.  Corporations could sue other corporations or could cause 
damage to smaller businesses.   

In his second reading speech, the Attorney General said that the bill had four major objectives.  The first was to 
meet a need for uniform law because of the change in national media.  We are all well aware of that.  Uniform 
law is needed because there are national telecasts of events and there are national magazines and national 
newspapers such as The Australian.  The Herald Sun and The Age in Melbourne and the Telegraph and The 
Sydney Morning Herald in Sydney all have big circulations and can be bought around Australia.  It is possible 
for a person to be defamed in every state.  It is important that we have a standard set of rules so that a person 
knows he will be treated in the same way in every state.  I certainly agree with that aspect of the legislation.   

The second major objective is to shift the focus away from costly defamation litigation and court trials to a 
system that encourages and allows early and non-litigious settlement of disputes involving allegations of 
defamation.  Although the bill means well in this regard, I am not sure that that will happen.  The moment that 
some people believe they have been libelled, they are told that they can get money out of it.  Those people want 
their reputations back, but the bottom line in most cases is that people think they can get some money out of it 
because a person, company or newspaper has defamed them and has sullied their reputation.  A lot of people are 
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not happy with a correction in a newspaper.  Often the correction is put in the bottom corner of a back page of 
the paper, even though the original article that did the damage was in a more prominent place.  We will never 
stop people thinking that they can gain some sort of financial benefit out of it.  The silly thing is that when these 
cases finally make their way through the courts four or five years down the track - that is one reason the Attorney 
General is trying to speed up the process with this legislation - the damage has been forgotten, the people have 
got on with their lives and it is all history.  There is a need for things to be settled fairly quickly.  As people say, 
today’s newspaper is tomorrow’s fish and chips wrapper.  When a person’s reputation is damaged, the matter is 
current and relevant at the time.  Down the track, people have got on with their lives and have forgotten.  I am 
not sure whether that part of the legislation will achieve the goal that the government is aiming for.  People will 
still look for some monetary compensation.  However, hopefully the bill will avoid long and drawn-out court 
cases, which are often too expensive for some people to progress.  A person will never be able to take a big 
newspaper that has a lot of money behind it to the High Court.  If we can encourage these matters to be dealt 
with sooner so that the individuals can get an early result, we will be going in the right direction.   

I turn now to the corporations aspect of the bill.  I agree with the comments of some members about 
corporations.  According to the bill, a person can take a defamation action as part of a corporation, but a 
corporation cannot take action against an individual.  I do not have a real problem with a corporation not being 
able to take action against an individual.  I think it is very unlikely that Hungry Jacks would take action against 
an individual.  However, it was pointed out to opposition members in the party room today that a big corporation 
such as News Ltd could make some statement or pursue some line against another corporation through its media 
organisation that could be very damaging to that corporation.  Perhaps there should be a provision in this 
uniform legislation whereby a damaged corporation can take some action against another major corporation.  
The Attorney General might be asked about that issue when we discuss the bill in detail.  

Restricting a corporation to a company that has 10 or more employees is a bit of a grey area.  What about a 
company that has 12 employees?  That company could be damaged by something that is said or written about it 
and it would not be able to take any action.  Other controls are already in place for defamation.  Two of the few 
places where laws of defamation do not apply are this Parliament and the law courts, but fairly good measures 
covering media organisations are in place.  It is very difficult for an individual to defame someone, unless he 
walks down the street with a loudhailer.  He cannot put an advertisement in the local paper or telephone the local 
paper and say something derogatory about a person or a company, because such a statement would always have 
to stand a test before being printed or spoken about in the media - although some get through.  

I support the reduction in the limitation period, because if a person has not found out in 12 months that he has 
been defamed, he must have been living in a tree house.   

Mr J.A. McGinty:  It would not have done much damage if that was the case. 

Mr J.E. McGRATH:  Yes, indeed.  There is a provision that in special circumstances the period can be 
extended to three years.  I think the limitation period is good, as it speeds up the whole process.  This is a bill 
that is long overdue and I support it. 

MR J.A. McGINTY (Fremantle - Attorney General) [4.41 pm]:  I thank members opposite for their indication 
of support for this bill.  As has been observed by many members, this issue of national uniform defamation laws 
has been on the agenda for many decades, but interstate rivalries and differences between different jurisdictions 
have always presented an insurmountable barrier to reform occurring.  About three or four years ago that 
changed as a result of two initiatives: the first occurred in New South Wales when the New South Wales 
Attorney General Bob Debus announced that the law of defamation in New South Wales would change, and the 
second occurred in Western Australia when the Western Australian government set up a committee chaired by 
Wayne Martin, QC, to report on the reform of the defamation law of Western Australia.  That committee 
reported in September 2003.  In essence, the thrust of what Wayne Martin recommended has been picked up 
now as the national model.  Some specific departures and compromises were made in the interest of national 
uniformity, but it is certainly the case that the objectives that the Western Australian committee set out to 
achieve, and with which the government was prepared to proceed and go it alone if there was to be no national 
uniformity, have been picked up as part of the nationally uniform model.  I place on record my appreciation of 
the very good work done by Wayne Martin, QC, in chairing that committee.   

Ms S.E. Walker:  May I ask you something? 

Mr J.A. McGINTY:  I was about to go on to mention the other members of the committee, who were Mr Paul 
Murray, former editor of The West Australian and now with Radio 6PR; Brian Rogers, who at that stage was the 
editor of The West Australian; Roslyn Affleck, who is a solicitor in the State Solicitor’s Office; and Professor 
Gail Phillips, an academic lecturer in journalism.  We tried to get a balance. 
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Ms S.E. Walker:  Were they totally unbiased?  They were all journalists. 

Mr J.A. McGINTY:  They were people who had an academic or other interest in various aspects of journalism 
and a legal perspective.   

Ms S.E. Walker:  It is about defamation, is it not, not about journalism? 

Mr J.A. McGINTY:  There were two journalists out of five members of the committee.  

Ms S.E. Walker:  Why not have the member for Perth on it? 

Mr J.A. McGINTY:  He is a great journalist as well.  I place on record my appreciation of those people for the 
groundbreaking work they did and for providing us with the blueprint for defamation law reform throughout 
Australia.   

When I received that report in September 2003, I placed it on the agenda for consideration at the following 
meeting of the Standing Committee of Attorneys General.  I forget whether the meeting was at the end of 2003 
or at the beginning of 2004.  At that point Philip Ruddock became Attorney-General of the commonwealth.  
Prior to that, when the question of defamation law reform had been placed back on the agenda, Daryl Williams 
had been - 

Ms S.E. Walker:  Be fair and be honest. 

Mr J.A. McGINTY:  I am telling the house what happened. 

Ms S.E. Walker:  You are not. 

Mr J.A. McGINTY:  The matter was first placed on the agenda in 2003 when Daryl Williams was the federal 
Attorney-General.  The Western Australian item dealing with defamation law reform and the Martin committee 
report were on the agenda for consideration by the Standing Committee of Attorneys General.  When Philip 
Ruddock attended his first meeting, he came in quite bombastically and said that if the states could not get their 
act together, he would bring in federal laws to override an area of traditional state responsibility.  It is the case 
that, prior to that, significant work had been done and significant agreement had been reached between different 
states and territories, which is something that had eluded people in the past.  As a result of that, some more 
finetuning took place, particularly in negotiations between the commonwealth and the states.  The states were 
represented by my good friend the New South Wales Attorney General Bob Debus.  The member for Nedlands 
has read extensively from the correspondence between Bob Debus on behalf of all the states and the 
commonwealth Attorney-General, in which there ended up being three points of difference.  The states and 
territories all agreed on all aspects of the new national uniform reform.  The major concession was made by New 
South Wales and Queensland, which agreed to revert to truth alone as a defence in defamation actions, whereas 
in the past they had had the dual test of truth plus either public interest or something of that nature.  It needed to 
be more than truth for those states.  They agreed to come on board with truth alone as a defence. 

Another matter I believe is fundamentally important is the change in emphasis.  I think the point was made by 
the member for South Perth that once people become involved in defamation actions they have their eye on five 
years down the track and a monetary payout rather than the vindication of reputation at an early stage of the 
proceedings.  

Ms S.E. Walker:  How much have you paid out? 

Mr J.A. McGINTY:  Not a cent.  I have received six defamation writs in my time.   

Ms S.E. Walker:  I thought there were three. 

Mr J.A. McGINTY:  I am not talking about solicitors’ letters but about writs.   
Ms S.E. Walker interjected. 

Mr J.A. McGINTY:  How many has the member received? 
Ms S.E. Walker:  None. 

Mr J.A. McGINTY:  I thought the member for Nedlands said that she had been on the receiving end as well.  I 
have received six. 

Mr J.B. D’Orazio:  Is that all?  I thought you would have got more than that. 
Mr J.A. McGINTY:  Most of them have come from Liberal Party politicians. 
Ms S.E. Walker:  You cannot blame them! 

Dr J.M. Woollard:  I have had one. 
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Mr J.A. McGINTY:  Did the member for Alfred Cove say that she had received a writ from the Liberal Party, 
threatening to sue her for defamation? 

Dr J.M. Woollard:  I cannot remember exactly what it was now, but it was something to do with the Liberal 
Party and my use of the term “independent Liberal”. 
Mr J.A. McGINTY:  There is something defamatory in that, I am sure! 
Dr J.M. Woollard:  I cannot quite remember the full facts. 
Mr J.A. McGINTY:  Hon Cheryl Edwardes served two writs on me for defamation over environmental matters. 

Ms S.E. Walker:  She also served a writ on Kay Hallahan.  I read about it in a Supreme Court judgment.  Your 
side says some pretty nasty things, Attorney General. 
The ACTING SPEAKER (Mr P.B. Watson):  Let us get back to what we are supposed to be talking about.   
Mr J.A. McGINTY:  The point I was about to make is that, interestingly, most of the people who have taken out 
a writ and sued me for defamation have since become my good friends, and I include Hon Cheryl Edwardes in 
that category.  The former member for Alfred Cove, Doug Shave, sued me for defamation over matters relating 
to the finance brokers scandal.   
Dr J.M. Woollard:  You are good friends now, are you? 
Mr J.A. McGINTY:  I would not put it that high.  Derek Gascoigne, a property developer, whom I do regard as 
a good friend today, had a bit of a run-in with me over matters to do with development of land associated with 
Caves House.  Most recently, and I think it is still on-foot, is an action by a lawyer who has been debarred in this 
state.  Members might recall that about two years ago the government brought in a new legal practice act.  The 
act provides that a lawyer who has been debarred is not allowed to practice in lay tribunals, such as the Western 
Australian Industrial Relations Commission and the State Administrative Tribunal.  I made a comment in the 
press, which I thought was perfectly honest, to the effect that this was a protection of the public, because, 
generally speaking, a lawyer will have been struck off the roll because he has been incompetent or dishonest. 
Ms S.E. Walker:  We passed a law last year which allowed a person who has been convicted of an offence and 
sentenced to up to five years’ imprisonment to become a member of Parliament.   
Mr J.A. McGINTY:  That was to protect the member’s deputy leader!  I wonder how his son is feeling right 
now!  The member did not shoot herself in the foot, did she?   
Ms S.E. Walker:  What the Attorney General is saying does not hold up.  A lawyer can be struck off and not 
allowed to practise as a lawyer, but you’re saying that because he is dishonest he cannot go into a tribunal and 
act as a next friend.  A person can be convicted of fraud and still become a member of Parliament.  That is not 
right.  You introduced that law and passed it.   
Mr J.A. McGINTY:  To be fair, that legislation was supported by the member for Nedlands’s side of the house.   
I made the comment that the reason that we passed the law amending the Legal Practice Act was to protect the 
public because, generally speaking, struck-off lawyers were either incompetent, dishonest or both.  The 
particular lawyer to whom I referred took offence at that.  I am happy to rely on the defence of truth.  The 
individual to whom I refer was struck off for both those reasons, and he is now suing me in the Supreme Court 
even though I do not know him and have never met him.   
The ACTING SPEAKER:  I have been advised that the Attorney General cannot talk about issues that are 
currently in the court system.   
Mr J.A. McGINTY:  I will move on, Mr Acting Speaker.   
Most of the defamation actions taken against me have arisen directly as a result of my role as a member of 
Parliament and from vigorously prosecuting various causes, including the finance brokers scandal, which was 
instrumental in bringing down the former Liberal government.  I make no apology for having vigorously pursued 
those matters.  Every one of those matters was settled on terms that I found completely satisfactory.  No money 
ever changed hands and there was never any concession of fault on my part.   
Ms S.E. Walker:  How did you settle?   
Mr J.A. McGINTY:  I have never sued anyone for defamation, because it is my view that if people enter into 
public life, they need to have fairly thick hides and they need to be prepared to take as well as they give.  In all 
those cases, without exception, the terms of the settlement - the withdrawal of those actions by the person who 
was taking the action - was completely satisfactory and favourable to me.   
Ms S.E. Walker:  Did you say sorry?   
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Mr J.A. McGINTY:  No - never.  That would have been unnecessary.  Is the member for Nedlands suggesting 
that I should have said sorry to Doug Shave for taking the finance brokers scandal up to him?   
Ms S.E. Walker:  What about Cheryl Edwardes?   
Mr J.A. McGINTY:  Cheryl withdrew her writs on the basis that she would wear her own costs.  I have not 
incurred any costs.   

Those are matters of history, but they highlight the need to make changes, because any one of those cases had 
the potential to financially cripple me and my family, and that would have been unfair.   

Three areas of difference existed between the states and the commonwealth.  The first was the question of 
corporations.  Members who have contributed to this debate have a good understanding of the arguments for and 
against their right to sue.  In my view, other legal remedies are available to corporations that believe that untruths 
that have been said have injured their commercial undertakings.  The tort of injurious falsehood is a good 
example of something that is available to corporations as an alternative to defamation.  To my mind, defamation 
is about personal repute.  I do not see how a corporation can have that.  Its profit can be hurt and it can be injured 
in its commercial undertakings, but other torts can be pursued should that occur.  Indeed, not only are torts 
available, but also provisions of the Trade Practices Act, especially if a matter involves competition between 
corporations.  It is my view - and the view of every state and territory in Australia - that corporations should not 
have the right to sue.  When talking about small businesses, the identity of their owners and the nature of the 
services they offer are such that it is impossible to separate the individual from the corporation.  I give a simple 
example of a corporation of doctors that is providing medical services.  In such circumstances, the personal 
reputations of the individuals would be at stake.  Also, quite often a shop with one or two owners is in the same 
situation if their business is attacked in that way.  I do not think the same is true of large corporations.  The point 
has been made about the arbitrary nature of the cut-off point of 10 employees.  We wanted to ensure that in the 
situation of true small businesses, where the identity of the owners and the corporations were intertwined and 
where an attack on the corporation was an attack on the person, the right to take action would be preserved.  
Whether it should have been 10, 20, 50 or 100 employees is arbitrary.  Who is to say where the line should be 
drawn?  There was an agreement nationally that it be drawn at 10 employees.   

Mr J.E. McGrath:  Can you provide a scenario in which a small business would take defamation action against 
an individual?   

Mr J.A. McGINTY:  I forget the precise details of a case that involved a dentist.  I think it might have been a 
case in which a dental practice and an individual dentist were wrongly identified as having committed a crime.  
Who would want his teeth drilled by a criminal?  That is an example of a dental practice that is run as a 
corporation, and it should be able to sue, because such action could be very damaging financially to the 
corporation and to the individual dentists.  That is a simple example.  The same scenario can be applied in many 
other areas.   

Once we get to the Alcoas, which the member for Alfred Cove spoke about, other options are available.  I would 
hate it if Alcoa decided to take defamation action against me.  I would simply not have the resources, regardless 
of the merits of the case, to resist such an action.  That is quite a frightening prospect for a lot of ordinary people.  
The small corporations are a different proposition.  That was a compromise we tried to work through with the 
commonwealth.   

The second area related to the fact that South Australia does not have juries in any civil matters.  We would have 
required South Australia to rebuild its civil courts to include jury rooms to accommodate this.  Frankly, the 
absence of juries in South Australia was regarded as an inconsequential departure from national uniformity.  It 
was not regarded as being of any great significance.   

The third issue, which the commonwealth insisted on, was court-ordered corrections.  That was resisted by the 
states in favour of the offer of amends procedure, which is laid out in the legislation.  For example, if The West 
Australian realised it had done the wrong thing fairly early in the piece and made an offer of amends to me - if I 
was the person who had been defamed - that would mitigate its damages, and would be available for it to use in 
subsequent proceedings.  That would happen at an early stage if The West Australian, for example, had 
recognised its wrongdoing and offered to correct the record.  It might also include some compensation.  We 
thought that that was the best procedure, because it would happen at the beginning of proceedings rather than at 
the end.  Court-ordered corrections would normally come five years after the event and once the court had 
determined all the facts and made a finding.  The point was made by the member for South Perth that today’s 
news is tomorrow’s fish and chips wrapper.  Frankly, a court-ordered correction five years after the event - 
unless it is of the most extraordinary of cases - would serve no purpose whatsoever.  We told the commonwealth 
Attorney-General that that was not the best way to go.  The Australian Press Council resisted that as an 
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interference with editorial independence.  It also raised the problem of what would happen if, as in the case of 
Lord Archer, things subsequently turned out to be different from the facts of the time.  The court could be made 
to look really stupid.  

Ms S.E. Walker:  In your address to the Murdoch defamation seminar you referred to an article that said you 
were a criminal.  You took offence at that.  Had The West Australian not issued that correction on the day -  

Mr J.A. McGINTY:  I am trying to remember the article.   

Ms S.E. Walker:  You will remember the article, because it got up your nose and was part of a motion I moved 
against you.  The article reads: “McGinty broke the law”.  You said, “What is the most defamatory thing you 
could ever say about the Attorney General, the first law officer of the state?  It’s the headline that I’m a 
criminal.”  You said it was false.  I take umbrage at that.  The point is this: what would happen if this bill were in 
place and The West Australian said that you, as Attorney General, were a criminal and you asked for a correction 
because what it wrote was defamatory but it said that it was not printing a correction or giving you an offer of 
amends?  You would go to court.  Isn’t that what would happen?  You would bring a cause of action against The 
West Australian, and it would go to court.  However, what could the judge do?  Could the judge order The West 
Australian to correct that headline against you? 

Mr J.A. McGINTY:  No.   

Ms S.E. Walker:  That is ridiculous, is it not?  Would you not want the judge to do that? 

Mr J.A. McGINTY:  What we would hope for is that early in the piece, as soon as the error was drawn to its 
attention -   

Ms S.E. Walker:  That is what you would hope for, but what would happen if you did not get it?   

Mr J.A. McGINTY:  We are including in the bill a provision for the offer of amends to be taken into account in 
the final determination of the matter.  In fact, my forgetting those particular facts makes the point about the fish 
and chips wrapper, because, frankly, it was very hurtful at the time because I knew it was completely false.  
Nonetheless, these sorts of things tend to have a short shelf life these days, particularly when we are talking 
about public figures. 

Ms S.E. Walker:  The point is that if you were in that position today under this bill, you would not get a 
correction.  If you went to the Supreme Court and it said it did not think your feelings had been hurt, you would 
not get a correction.  You would not get anything.  Do you think that is fair?  That is the law that you are 
bringing in.   

Mr J.A. McGINTY:  That is the current law. 

Ms S.E. Walker:  No, it is not. 

Mr J.A. McGINTY:  Yes, it is.  The current law does not provide for the court to issue directions to compel 
editors to publish corrections.   

Ms S.E. Walker:  I apologise; I accept that.  However, both the Law Reform Commission of Western Australia 
and the Martin committee said there should be corrections orders.  You are now saying that judges should not be 
compelled to issue corrections orders.  I am not taking the federal line just for the sake of taking the federal line, 
but a judge should be able to issue a corrections order if what has been written is false.  Why leave a person 
without any hope of getting a correction if the publisher will not withdraw? 

Mr J.A. McGINTY:  That provision is there only in the case of a completely recalcitrant editor.  I know that we 
have those sorts of beasts in Western Australia.  We want to encourage, rather than compel, editors to make the 
offer of amends to publish the correction and settle the matter earlier in the piece.  I do not have a strong in-
principle objection to having, in addition to that, a correction at the end of the proceedings.  I can understand the 
arguments for and against such a proposal.  However, if a newspaper editor refused an offer of amends, a greater 
price would be paid by the newspaper when that defamation action was finally settled, assuming it was 
defamatory.  The bill is structured in such a way as to provide some gentle persuasion to settle things early in the 
piece rather than place some compulsion on the editor at the end of the process.  It is not something for which we 
held out strongly, but it was agreed nationally that it was better to go for the earlier offer of amends as an 
alternative.  If the member wanted to do both and give the court the power in particular cases to compel a 
recalcitrant editor to publish a correction, I would not have any great objection to that. 

Ms S.E. Walker:  You would not mind if that was in there? 
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Mr J.A. McGINTY:  Not particularly.  The only reason I would not support it by way of an amendment to this 
bill is that we now have what are substantially national uniform provisions.  However, if that were to be agreed 
to by everyone, I would go along with it.  It is not something I would stand against and specifically oppose.   

Those were essentially the three points of difference between the commonwealth and the states.  We did our best 
to accommodate those matters.  However, the threat still remains from Philip Ruddock that the commonwealth 
will introduce legislation, as it is doing with the industrial relations laws at the moment, to override this area of 
traditional state responsibility.  However, it seems to me that Philip Ruddock has now moved on and is 
occupying himself with issues other than defamation law, and I hope that remains the case.  I hope that each of 
the other states will enact its legislation in sufficient time to have an operative date of 1 January 2006.   

The first bill that was introduced was in South Australia.  That was prior to the final settlement between all the 
states.  The South Australian Attorney-General has now advised that when his bill comes on for debate in the 
South Australian Parliament, he intends to move significant amendments to bring his bill into line with the 
nationally uniform bills that have been introduced here and in Victoria.  It is just that South Australia was the 
first cab off the rank, and in a sense it jumped the gun a bit and got in too soon.  However, I am pleased that 
South Australia did that as a sign of goodwill and that we are moving on this issue.  I hope the same legislation is 
introduced in the other states.  With those comments, I thank members opposite for their indications of support 
for the legislation.  It is long overdue.   

Question put and passed. 

Bill read a second time.  

Consideration in Detail 

Clause 1:  Short title -  
Ms S.E. WALKER:  The short title reads  -  

This is the Defamation Act 2005. 

While the Attorney General was speaking I was wondering why the bill was not called the uniform defamation 
act 2005.  This is supposed to be national uniform defamation law.  However, as I have pointed out, it is not.  
The Attorney General has said that South Australia and Victoria intend to make amendments to their bills.  Can 
the Attorney General outline what those amendments are, because perhaps we will then be satisfied that this is 
the uniform defamation act and not simply an individual state defamation act?  For instance, does South 
Australia intend to allow juries to hear cases so that its legislation will be uniform with that of the other states?  
The Attorney General may have received the Martin report, but he did not do anything about it, because in 
March 2004 it was Philip Ruddock, in a paper from the commonwealth Attorney-General’s Department, who 
outlined the possibility of enacting national defamation laws.  I have that paper in front of me.  In July 2004 the 
Standing Committee of Attorneys General issued a paper titled “Proposal for Uniform Defamation Laws”.  I 
accept that contained in the body of that paper is the Martin report.  However, it is important that I raise those 
issues, because credit should be given where credit is due.  

Mr J.A. McGINTY:  This bill provides very much, subject to drafting changes, for the same orders as will 
apply in the other states.  The Victorian bill, as best I understand it, does not depart from the bill now before our 
Parliament, but the South Australian bill does, because it was an earlier edition.  However, as I have said, we 
have been advised that South Australia intends to amend its law, other than in respect of juries, to bring it into 
conformity with the newly agreed national standard provisions.   

The extent to which we have sought to achieve uniformity is illustrated on pages 42, 43 and 44 of this bill; that 
is, the national model bill also has three schedules attached to it.  In Western Australia we have included these 
three schedules, but they contain no content because there is no Western Australian provision relevant to them.  
However, for the sake of uniformity the same three schedules as appear in the national uniform bill appear in this 
bill.  That is the extent to which we have gone to achieve that degree of national uniformity.   

I point out that when the national bill was settled a copy was sent to Wayne Martin, QC, for his input.  He is 
recognised as the Western Australian expert on matters related to defamation law.  The general tenor of his 
response was that he thought the national uniform bill substantially honoured the thrust of what his report 
recommended and that he supported it.   

The issue of national uniformity is one that this bill achieves, save the issue in South Australia of the question of 
juries.  However, that is an historical issue in South Australia and is of no relevance to us in the west.   
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Dr J.M. WOOLLARD:  I thank the Attorney General for bringing to my attention schedules 1, 2 and 3.  I am 
happy that this bill is titled the Defamation Bill.  I am not so happy that we have blank pages in the bill.  I am 
shocked that there are only nine members of this house of Parliament in this chamber.  

Mr J.E. McGrath:  Ring the bells. 

Mr J.A. McGinty:  We will make better progress with only this many members here.   

Dr J.M. WOOLLARD:  I am shocked because this bill should be very important to every member of 
Parliament.  I will listen very carefully to what the Attorney General says on every aspect of this bill.  Two big 
companies have threatened me with defamation.  I do not think it was defamation with Freehill Hollingdale and 
Page; it was something else. 

Mr J.E. McGrath:  Only you could afford it. 

Dr J.M. WOOLLARD:  I wish I could.  Are members’ salaries going up?  Most of my salary went on election 
costs to beat off the Liberal Party.   

Ms S.E. Walker:  Did Labor help you?   

Dr J.M. WOOLLARD:  No. 

Mr J.A. McGinty:  Of course it did.   

Dr J.M. WOOLLARD:  I said previously that the Liberal Party spent much money in Alfred Cove.  Had it used 
that money in its marginal seats, rather than to run against an Independent Liberal - a true Liberal and one who 
believes in true values and not the party line - it may have won those marginal seats.  I will come back to the bill.   

Mr J.A. McGinty:  I was enjoying this - keep going.   

Dr J.M. WOOLLARD:  I guess we will cover this later, but I hope that the Attorney General will put on record 
that schedules 1, 2 and 3 will come back to this house before the bill is proclaimed.  I guess the Attorney General 
remembers when his party brought in legislation involving credit cards and Western Australia was linked with 
Queensland.  I did not support the Attorney General then because we are Western Australia and we should be 
legislating on behalf of Western Australians.  I am very concerned to see these three blank pages in this bill and 
to learn that decisions made outside Western Australia will come into effect without coming before this 
Parliament.   

Mr J.A. McGinty:  It would come back to the Parliament as an amendment; there is no question about that.  
This bill is creating the structure so that if the need arises, we will be able to bring in another bill to add 
substance to those three schedules.  I will be happy if the member moves to delete them.   

Dr J.M. WOOLLARD:  I am happy, provided we have it on the record that nothing will be added to these 
schedules without the relevant amendments coming before this Parliament.   

Mr J.A. McGinty:  That is absolutely the case.   

Ms S.E. WALKER:  Further to the member for Alfred Cove’s comments, I am shocked that members are not in 
this chamber because this is an important bill.  If members of Parliament want to know how they could escape 
defamation proceedings, not only civil but criminal, they would do well to be here for this debate. 

Mr J.E. McGrath:  Ask the Attorney General.   

Ms S.E. WALKER:  He was not clever enough to make sure he never said anything to attract defamation; that 
is the point.   

I think we are still on clause 1.  There is more in lack of uniformity than South Australia not having juries.  
Victoria and Western Australia have juries to hear defamation cases, while South Australia does not.  However, 
Victoria and Western Australia allow corporations with fewer than 10 employees to sue for defamation, while 
South Australia does not allow any.  Is that to be amended?   

Mr J.A. McGinty:  It is my understanding it will be amended.   

Ms S.E. WALKER:  The South Australian bill defines “publication”, whereas this bill does not.  Will that be 
retained in its bill?   

Mr J.A. McGinty:  My understanding is that South Australia will go for the national uniform provisions. 

Ms S.E. WALKER:  But they are not right across the board, are they?  South Australia does not have juries. 

Mr J.A. McGinty:  That is right.   



Extract from Hansard 
[ASSEMBLY - Tuesday, 13 September 2005] 

 p5160c-5199a 
Mr Rob Johnson; Deputy Speaker; Ms Sue Walker; Mr John Hyde; Dr Janet Woollard; Dr Graham Jacobs; 

Acting Speaker; Mr John McGrath; Mr Jim McGinty 

 [22] 

Dr J.M. WOOLLARD:  Perhaps the Attorney General can educate me about judges and juries.  I was not aware 
that the system -   

The ACTING SPEAKER (Mr M.J. Cowper):  We are speaking to the short title.   

Dr J.M. WOOLLARD:  We are, but my question relates to defamation in general.  The member for Nedlands 
said that a judge will hear defamation cases in South Australia because that state does not have juries.  Western 
Australia has both.   

The ACTING SPEAKER:  I hear what the member is saying.  This clause is titled “Short title” and that is the 
clause members should be speaking to.  The clause about which the member is speaking is further in the bill.  
Perhaps the member will take note and refer to this issue when we arrive at that clause.   

Dr J.M. WOOLLARD:  Mr Acting Speaker, are you saying that I cannot ask the Attorney General about the 
national uniform defamation bill?   

Mr J.A. McGinty:  Clause 22 deals with the issue the member is raising.  It is best we deal with it then.   

Dr J.M. WOOLLARD:  Now that I know which clause to go to, I will wait.   

Clause put and passed.   

Clause 2:  Commencement -   

Ms S.E. WALKER:  It is important to put on record why this legislation will come into operation on 1 January 
2006.  I understand that is the time frame given by the federal Attorney-General for the states to get their act 
together on this issue.  I would like to put on record how that works at both a federal and state level.  When 
Philip Ruddock was made federal Attorney-General, he said he would bring in a national defamation law.  He 
was going to use commonwealth constitutional power to do that, and he can still do that.  I understand that the 
South Australian bill will also come into effect on 1 January 2006.  In fact, all the states will come on line at the 
same time.   

The federal Attorney-General’s paper, “Outline of possible national defamation law”, dated March 2004 - before 
the meeting of the Standing Committee of Attorneys General - states -  

Defamation law in Australia is constituted by a patchwork of common law and State and Territory 
statutes.  The ALRC concluded in its 1979 report, Unfair Publication: Defamation and Privacy, that 
significant changes were needed ‘in the substantive law governing rights of action and defence’.   

The paper further states - 

The need for uniformity in defamation has generally been accepted.  The issue has been more or less 
constantly on the Standing Committee of Attorneys-General (SCAG) agenda since 1980. 

However, nobody has done anything about it -  

Accordingly, the Australian Government proposes to develop a draft Bill for a national defamation law 
based on its existing constitutional powers.  The Bill would be a code for defamation.  The Australian 
Government agrees with the ALRC that codification of the law would greatly improve its accessibility 
to both lawyers and laypersons. 

I will refer to the date of 1 January 2006 and tell the Attorney General what commonwealth constitutional 
powers can be used, because it is important that the few parliamentarians who are in the Assembly at the 
moment - 
Dr J.M. Woollard:  Eleven. 
Ms S.E. WALKER:  I thank the member for Alfred Cove.  If the federal government can see that this law will 
not work on a uniform national basis, it will use its commonwealth constitutional powers.  The paper I referred 
to earlier stated that the application provisions of the national law would ensure that the act was limited to 
matters within the commonwealth constitutional power.  Putting to one side the possibility of a reference to the 
power of the commonwealth, we in this Parliament have the opportunity, if we choose, as we did with terrorism 
laws, to refer our power to the commonwealth.  We do not like doing that, and I do not think we would on this 
occasion, but we have done it previously.  For instance, Western Australia is the only state that did not do it in 
the case of the Family Court.  The paper further stated on the issue of using commonwealth powers that it is 
proposed that the act will be limited primarily to defamatory publications made in a territory; in the course of 
trade and commerce among the states; by the use of postal, telegraphic, telephonic and like services, defined to 
include radio, television and the Internet; by a trading or financial corporations falling within the limits of the 
commonwealth or a foreign corporation; or in relation to the activities of a trading or financial corporation 
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falling within the limits of the commonwealth or a foreign corporation.  The proposed federal law would thus be 
a code for most defamation proceedings.  The only significant areas that would remain within a state jurisdiction 
would be those that involve some defamatory publications made by one individual against another, such as 
placing something on a noticeboard or spreading leaflets alleging corruption. 

I now refer to clause 2 and why it contains that date.  It is important that the date be uniform.  Let us hope it is, 
because if not, as I have put on record, the commonwealth will probably use its powers. 

Mr J.A. McGINTY:  The date of 1 January 2006 arose from a meeting of officers from the departments of the 
Attorneys General in each state and territory.  It was thought desirable that the new law come into effect 
throughout the nation on one fixed date.  It was also thought important to provide a specific, tight timetable to 
achieve what had, until then, been a very harmonious and cooperative effort between the states and the 
territories.  In fact, that is most probably how the Federation should work; that is, with high degrees of 
cooperation, to achieve national uniformity.  The only discordant voice at the Standing Committee of Attorneys 
General has been the commonwealth.  It is interesting to note that during some 20 or 25 years when agreement 
was not reached, we had a mix of Liberal and Labor state and territory governments, and now every state and 
territory government in Australia is a Labor government, which has enabled this historic agreement to be 
reached.  Philip Ruddock had no input into the date of 1 January 2006. 

Clause put and passed. 

Clause 3:  Objects of Act - 
Dr J.M. WOOLLARD:  Clause 3 states - 

The objects of this Act are - 
. . .  
(d) to promote speedy and non-litigious methods of resolving disputes about the 

publication of defamatory matter. 
How does the Attorney General see these non-litigious methods coming into play? 
Mr J.A. McGINTY:  For instance, the bill provides for the offer of amends procedure, which is contained in 
part 3, starting at clause 12 of the bill.  It was designed to take the emphasis away from court proceedings and 
compensation and place it on the earlier dispute resolution procedure.  It really commences at clause 12 and 
onwards, which are new provisions for defamation proceedings. 
Dr J.M. Woollard:  I will ask a further question when we get to that clause. 
Clause put and passed. 
Clause 4:  Terms used in this Act - 
Ms S.E. WALKER:  Where can one find a definition of “defamation”?  It is not contained in this bill.  If a 
member of Parliament wanted to know what constituted defamation, where could he or she go to find out what it 
means? 

Mr J.A. McGINTY:  The general thrust of this bill is to leave the nature of defamation to the common law, 
which is the way in which it has historically developed.  The explanatory memorandum accompanying the bill, 
particularly on page 2, contains the general principles of defamation and the general law.  It goes on to spell out 
what is defamation, and states - 

At general law, a plaintiff has a cause of action for defamation against a defendant if the defendant 
publishes defamatory accusations or charges (referred to conventionally as imputations) about the 
plaintiff to at least one other person (other than the defendant or his or her spouse).  The courts have 
formulated the test for determining what is defamatory in various ways.  Examples of these 
formulations include (but are not limited to) the following: 

Then there are references to four leading cases. 

Ms S.E. Walker:  But who would know what was there?  I am talking about a person in the street. 

Mr J.A. McGINTY:  That is the current law.  It is not defined in any statute at the moment.  The agreement is 
that this be left to the common law, because it will evolve and develop with time.  Because the common law is 
settled ultimately by the High Court, it is currently uniform throughout Australia.  There is no state-by-state 
variation.  If, at a state level, we were to insert a definition of what is defamatory as at today’s date, as the 
common law understanding of what is defamatory and what is available as a defence evolved, we would find 
ourselves with legislation that was found wanting.  The view that has been taken is that the current approach to 
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that matter, which is to leave it to the common law to define defamation and allow it to evolve, is reflected in 
this bill. 

Ms S.E. WALKER:  That is not right, because the Criminal Code contains a definition of “defamatory matter”.  
That is contained in a statute, and it will be repealed.  Going through this bill has made me have a bit of a think.  
I considered an article in Brief by Bob Richardson in which he asked about the motive behind this.  He was 
looking at the Attorney General’s motive in drafting this bill, and said that the most likely source of Mr 
McGinty’s impetus was the media, particularly given the fact that the Martin, QC, committee was made up of 
journalists.  I asked myself: if the Attorney General is going to introduce speedy litigation in this area, why has 
he not included in the bill a definition of “defamation”?  The Western Australian Law Reform Commission 
report says that he should and that it should be simplified.  The Criminal Code provides a definition, but the 
Attorney General has not provided it in this bill.  It will be difficult for people to determine whether someone has 
been defamed.  People will not know the test.  It is not correct to say that the meaning of defamation is a 
constantly moving feast because section 346 of the Criminal Code reads - 

 “defamatory matter”, definition of  
Any imputation concerning any person, or any member of this family, whether living or dead, by which 
the reputation of that person is likely to be injured, or by which is likely to be injured in his profession 
or trade, or by which other persons are likely to be induced to shun or avoid or ridicule or despise him, 
is called defamatory and the matter of the imputation is called a defamatory matter.  

An imputation may be expressed either directly or by insinuation or irony. 

Under that test, a person reading the bill could decide whether he had been defamed.  That is the test.  I refer to 
common law.  In a report entitled “Commonwealth Plan for Reforming Defamation Law in Australia” it asks: 
“What is defamation?” and states - 

Defamation occurs where one person communicates . . . material that damages the reputation of 
another. 

 
Publication may be by virtually any means - including the spoken or written word and 

pictures.  The publication must reach a person other than the person defamed.  

There are a number of technical elements that must be proved for a civil defamation
 
action to succeed 

under common law, but historically the publication must convey imputations
 
about the plaintiff that are:  

•  likely to injure the reputation by exposing the plaintiff to hatred, contempt or ridicule  

•  capable of lowering the plaintiff in the estimation of right-thinking members of society - that is, it 
must be disparaging in the sense that there is an imputation that the plaintiff is somehow 
blameworthy or at fault; or  

•  capable of making people shun or avoid the plaintiff.  

My big criticism of this bill is that the Attorney General has not made it easy for anyone to determine whether he 
or she has been defamed.  It is so important that it should have been included in the bill.  I wonder whether the 
Attorney General has deliberately made it difficult to make it harder for people to work out whether they have 
been defamed.  It is relevant to this clause, because it should contain the meaning of “defamatory”.   

The definition of “defamation” in the Criminal Code, which is about to be repealed, is essentially the same as 
that for common law.  It is a great shame that this bill is titled the Defamation Bill when it does not describe the 
test for being defamed or by what means a person can be defamed.  I wonder whether that has been done 
deliberately.  In New South Wales the Labor Party is very close to the media.  Is there any truth in the claim that 
this provision has been left out to assist the media?   

Mr J.A. McGINTY:  I draw the member’s attention to clause 6, which makes it quite clear that the general law 
for tort of defamation continues.  Reference to the general law defines the meaning of “defamation” or matters 
relating to defamation.   

Ms S.E. Walker:  The Attorney General cannot tell me where it is.  

Mr J.A. McGINTY:  I will tell the member for Nedlands where it is if she wants a more detailed description.  
Page 3 of the explanatory memorandum establishes the examples and formulations of what is defamation; that is, 
by reference to the common law.  It is not uncommon to have reference to the common law as a means of 
supplementing statute law.  It is clear here that no attempt has been made to codify the law of defamation in 
these proceedings.  

This Defamation Bill relates to civil defamation.  Other than in schedule 4, it does not relate to criminal 
defamation, which is a completely different animal.   
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Ms S.E. Walker:  You haven’t read your own second reading speech.  
Mr J.A. McGINTY:  I read it to the house, actually.   
Ms S.E. Walker:  Part of the Criminal Code includes defences to civil defamation, and that has been repealed.  
You haven’t read your own material.   
Mr J.A. McGINTY:  Criminal defamation is completely different from civil defamation, which this bill 
provides for.  On the passage of this bill, criminal defamation will apply when a person without lawful excuse 
publishes a matter defamatory of another living person knowing the matter to be false or without having regard 
to whether the matter is true or false and intending to cause serious harm to the victim or any other person or 
without having regard to whether such harm is caused.  That is a crime.  It should be defined if it pertains to a 
criminal action.  This bill refers to defamation under civil law.  Although a definition is contained in the 
Criminal Code, it has been updated in accordance with the recommendations of the Law Reform Commission.  
That is not what this legislation is about; it is about the civil law of defamation.   
Dr J.M. WOOLLARD:  I have looked up “defamation” on the Internet, and it states - 

There has been much discussion about the purpose of defamation law and its underlying aims and 
objectives.  The matter has been put to rest by the High Court describing three purposes of granting 
damages in a claim of defamation: The three purposes are consolation for the personal distress and hurt 
caused to the appellant by the publication, reparation for the harm done to the appellant’s personal and 
(if relevant) business reputation, and vindication of the appellant’s reputation 

The essence of a defamation action is damage to reputation, not that the publication was untrue, or that 
it infringed on the privacy of the plaintiff. 

When I followed up that description by the High Court, I found reference to many articles.  I can see that the 
meaning of defamation is not fluid; it applies to the three areas I just mentioned.  I guess that if a definition of 
defamation were included in the bill covering those three areas, it could open the door for people to argue that a 
case was not one of defamation and a claim could be restricted that we did not want to be restricted.  

Ms S.E. WALKER:  “Publication” is not included either.  Can the Attorney General tell us why?   

Mr J.A. McGINTY:  The same reasons apply that I have just given. 

Dr J.M. WOOLLARD:  I missed the question on publications asked by the member for Nedlands.  I was busy 
looking on the Internet when the Attorney General gave his response, so I am not sure of his reason for 
excluding the definition of publications.  

Mr J.A. McGINTY:  Reference is made to the common law.  We are not seeking to establish a code of 
defamation whereby everything is exhaustively defined in this legislation for what is either defamatory or a 
publication.  The very fact that the member for Alfred Cove was looking on the Internet when this matter was 
being debated earlier is indicative that the definition of publication will change over time.  We wanted to leave 
flexibility for the court to determine what it considers are new forms of publication in the same way that the 
court will decide over time the meaning of a defamatory matter under the common law.  These are matters that 
we have consciously decided to leave undefined.  All we need to do for the purposes of analogy is to look at the 
Australian Constitution.  Trade and commerce is not defined.  Courts spend many hours examining the 
intricacies of whether a particular undertaking happens to be one of trade or commerce.  All these matters are 
determined by the common law; that is, over time they change in a way that the courts can adapt to changing 
circumstances.  That is the way the common law evolves.  We want that element of defamation law to continue 
to evolve in that way.   

Ms S.E. WALKER:  I will make a comment about not including in clause 4 a definition of “defamation”.  I 
refer to chapter 22 of the Western Australian Law Reform Commission report.  I take issue with the Attorney 
General about the Criminal Code being different.  At page 122 the report states -  

Some special defences are provided for criminal defamation but, generally speaking, there is a 
substantial similarity between liability for criminal defamation and liability for civil defamation.   

At page 124 it states -  

In addition to the civil defences provided in the proposed defamation legislation, a defendant in 
Western Australia would also be able to avail himself of the general defences in Chapter V of the 
Criminal Code . . .  

This state is different because our criminal law is codified.  The change to the definition in some jurisdictions 
will not be the same as that in Western Australia, because our code will be changed.  Those jurisdictions do not 
have a code.  Queensland and Tasmania have codes.  It is very poor that the Defamation Bill does not tell the 
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people what defamation is all about.  It would be very helpful if it did.  It would also be helpful if they knew how 
it could be published.   

Clause put and passed. 

Clause 5:  Act to bind Crown -  
Ms S.E. WALKER:  I am very pleased to see that reference to the Crown has been retained in the bill.  I am 
very pleased that the Attorney General is showing some sense.   

Clause put and passed. 

Clause 6:  Tort of defamation -  
Ms S.E. WALKER:  I make the observation that the common law will be retained and that this bill will modify 
the common law only in certain areas.  I understand that it modifies the common law in relation to the repeal of 
certain acts, the distinction between libel and slander, the corporations change, the limitation period, damages 
and the offer to make amends.  I do not know whether this is the appropriate point, but can the Attorney General 
tell me why the limitation period will be changed?   

Mr J.A. McGINTY:  The member for Nedlands is correct in identifying the major changes that this bill will 
bring about to the general law of defamation.  Other changes of, generally speaking, lesser importance are also 
spelt out in some detail in the explanatory memorandum.  Reference was made in the second reading speech to 
the agreed limitation periods that will apply nationally.  We have opted to include that in the Limitation Bill, 
which is currently before the Legislative Council, so that there is one reference point to all limitation periods, 
rather than having individual limitation periods in individual pieces of legislation.  We thought that was a better 
way to reflect it.  No doubt that bill will come back to this house when and if the Legislative Council gets on 
with its business and passes a few bills.  The defamation limitation period will be contained in that legislation 
rather than in this bill.   

Clause put and passed. 

Clause 7:  Distinction between slander and libel abolished -  

Ms S.E. WALKER:  The distinction between slander and libel will be abolished.  One act that will be repealed 
is the Slander of Women Act 1900.  That goes on pretty often when a woman is a member of Parliament.   

Mr T.R. Sprigg interjected.   

Ms S.E. WALKER:  Not always, member.  Subclause (2) states that the publication of defamatory matter of any 
kind is actionable without proof of special damage.  I think that is a reference to the slander of women.  Women 
had to show special damage.  What is special damage now?  How does it have to be shown?  Does it have to be 
shown under the Slander of Women Act or under the Newspaper Libel and Registration Act and its amendment 
act?   

Mr J.A. McGINTY:  From memory the Slander of Women Act came into effect in about 1900.  It specifically 
provided that when aspersions were cast upon the chastity of a woman, that was actionable without proof of any 
damage or any special damage.  That act will now be repealed, and the defamation of a woman as to her chastity 
or otherwise will be treated within the general law of defamation, rather than under a special provision related to 
it.  It might have been appropriate in the 1900s, but I think that we have moved on a little from that in this 
century.  It does away with the need to prove special damage in those sorts of cases.  I think that is what the 
reference in clause 7(2) -  

Ms S.E. Walker:  What are special damages?  I think I have found it.   

Mr J.A. McGINTY:  Where is it? 

Ms S.E. Walker:  It is at page 102 of the Law Reform Commission report.  Opposition members have asked me 
about damages.  It states -  

As the ALRC pointed out, the traditional remedy in defamation actions has been an award of damages.  
Such an award can include special damages, . . .  

It goes on to refer to actual loss suffered.   

Mr J.A. McGINTY:  Yes, that is right.  It is when a person sustains material loss; that is special damages.   

Ms S.E. Walker:  Clause 7 provides that the publication of defamatory matter is actionable without the person 
suffering any loss.  
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Mr J.A. McGINTY:  Yes.  All a person needs to do is show, according to the classic definition, that he has been 
lowered in the esteem of his peers or something of that nature.  The person does not need to show that he has lost 
$10 a week or something of that nature.   

Ms S.E. Walker:  That bit is quite interesting in relation to the explanation of the type of damages.   

Mr J.A. McGINTY:  Are we both looking at page 24 of that report?  

Ms S.E. Walker:  Page 102, chapter 19, “Remedies”, under the heading “Damages and correction”.   

Mr J.A. McGINTY:  At page 24 of the WA Law Reform Commission report on defamation, reference is made 
to the distinction between libel and slander.  Paragraph 4.1 states -  

Existing law in Western Australia distinguishes between libel and slander.  Libel is defamatory material 
which is in permanent form and is actionable per se.  Slander is defamatory material spoken of another 
and, unless it falls within certain categories, it is actionable only on proof of special damage.   

One of the categories of special damage was the slander of women.  That is the origin of that provision.  It goes 
on to state -  

The distinction was intended to prevent actions for petty slander.   

Ms S.E. WALKER:  It might also be appropriate to explain exemplary and punitive damages, because we are 
doing away with them.  Some members asked me about that today.  Page 102 states that aggravated damages are 
to compensate for additional hurt to the plaintiff brought about by the defendant’s conduct and that punitive or 
exemplary damages are designed - 

. . . not to compensate the plaintiff for any harm caused, but to punish the defendant if his conduct in 
publishing the defamatory item was high-handed, insolent, vindictive or malicious or in some other way 
exhibited contumelious disregard of the plaintiff’s rights. 

The Attorney General is doing away with being able to compensate the plaintiff when a defendant’s conduct in 
defaming the plaintiff was vindictive or malicious. 

Dr J.M. WOOLLARD:  My reading of this is that, whereas currently under common law people can take 
defamatory action under libel if it involves a financial loss, or under slander if it involves pecuniary damages, 
this clause would mean that for either of those damages there is no longer that distinction between libel and 
slander.  It means that people do not have to sue for libel or slander but can sue for either under the provisions of 
this bill.  Is my reading of this clause incorrect? 

Mr J.A. McGINTY:  There is no longer a distinction between libel and slander.  People do not need, for the 
purpose of defamation, to establish that they have incurred actual pecuniary loss, which people had to prove in 
some circumstances but not in others.  All those distinctions are done away with.  As the member for Nedlands 
has rightly said, under clause 37 of the bill, a plaintiff cannot be awarded exemplary or punitive damages for 
defamation.  Therefore, to the extent that the award was designed not to compensate but to punish, we are saying 
that it should not be part of the law of defamation.  If someone is defamed, he should be compensated.  That is 
the simple principle.  We are doing away with all those exceptions and qualifications, so that in future it will be a 
far more straightforward process. 

Dr J.M. Woollard:  Do you want to wait until we get to clause 37 or do you want to explain a little further that a 
plaintiff cannot be awarded exemplary or punitive damages for defamation? 

Mr J.A. McGINTY:  To take punitive damages, and this is what the member for Nedlands just read from 
page 102 of the Law Reform Commission of Western Australia report on defamation -  

Punitive damages are designed not to compensate the plaintiff for any harm caused, but to punish the 
defendant if his conduct in publishing the defamatory item was high-handed, insolent, vindictive or 
malicious or in some other way exhibited contumelious disregard of the plaintiff’s rights. 

It is currently part of the law that if it is motivated by malice, which is my shorthand way of describing it, 
additional damages can be awarded if that is proven to be the motivation.  What we are saying here is that, if this 
bill is passed, someone will be compensated.  It is not part of the civil law of defamation in our view to have 
effectively a criminal component to it.  In schedule 4 of the bill, there is a definition which substantially 
supplants this particular function.  If somebody engages in criminal defamation, he can be punished by having 
what are to my way of thinking punitive damages awarded in that context.  We are changing the scheme of 
things.  If someone sues in defamation, it is a civil matter and he gets compensated for loss of reputation, rather 
than have these additions with a number of exceptions and qualifications, which is what the current law provides. 
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Ms S.E. WALKER:  That would be right, because repealing chapter XXXV and putting in what the Western 
Australian Law Reform Commission recommended puts into the Criminal Code that, knowing what has been 
said is false and knowing it would cause serious harm, would be malicious - the person knew it was untrue and 
knew it would be very harmful. 

Mr J.A. McGINTY:  Yes, that is a crime, and that is punishable separately under civil law.   

Clause put and passed. 

Clause 8:  Single cause of action for multiple defamatory imputations in same matter - 
Ms S.E. WALKER:  Does this clause take away a current right of a person?  The clause states that a person has 
a single cause of action for defamation in relation to the publication of defamatory matter about the person even 
if more than one defamatory imputation about the person is carried by the matter.  If an article in The West 
Australian tomorrow states four defamatory things about a person, it is one cause of action.  Perhaps the 
Attorney General could tell me what that clause means and how it differs? 

Mr J.A. McGINTY:  The current position at general law is that, if someone were to state that the member for 
Murdoch was a poor footballer and he did dastardly things to his pet cat, there would be two defamatory 
imputations in the one statement.  Perhaps truth might be a defence to the first!  Where in the one statement a 
number of imputations constitute one cause of action, there is no change to the general law in that respect.  If the 
statements are said on separate occasions, each one is separately actionable.   

Dr J.M. WOOLLARD:  If they are said on separate occasions, they are separately actionable, but if the 
defamation was in the form of different comments at one stage, there would be one action for defamation and the 
plaintiff would not have to prove each point as long as he proved one. 

Mr J.A. McGinty:  His damages might depend on the number and extent of the defamatory statements. 

Dr J.M. WOOLLARD:  Surely the plaintiff would go for the most serious.  Is this clause not saying that he 
would not have to prove each point as long as he proved one?  I would think that counsel would go for the most 
serious. 

Ms S.E. WALKER:  The clause is not what the Attorney General says it is.  Page 6 of the Western Australian 
Law Reform Commission report gives a breakdown of the existing law.  The Australian Law Reform 
Commission’s proposal and the Western Australian Law Reform Commission’s recommendation refers to 
multiple publication, which is the current right and we are detracting from it, and that each and every publication 
of the same or substantially same defamatory matter by the same or other defendants gives rise to a separate 
cause of action.  Twenty people could defame someone in the same way, and right now it would mean 20 causes 
of action.   

Mr M. McGowan:  And will remain so. 

Ms S.E. WALKER:  According to the next column, there should be only one action for multiple publication by 
the same defendant, but only to the extent to which it discloses publication.  What the Attorney General is saying 
is that if one goes to the Australian Law Reform Commission and the next column, it recommends special 
provisions to encourage joinder of actions against several defendants who have published the same or 
substantially the same defamatory material.  What are we getting?  Are we getting the second column or the third 
column? 

Mr J.A. McGINTY:  Clause 8 relates to where there are several defamatory imputations in what is said or 
published on one occasion.  If different things are said on different occasions, each is actionable.   

Ms S.E. Walker:  By one person or 20 persons? 

Mr J.A. McGINTY:  The clause states -  

A person has a single cause of action for defamation in relation to the publication of defamatory matter 
about the person even if more than one defamatory imputation about the person is carried by the matter. 

It seems to me that what that is saying is that if there are in the example that I just gave two separate defamatory 
imputations in the one statement, it is actionable as one action in defamation.  No doubt each of the defamatory 
imputations would be pleaded in that case but it would be one action. 

Sitting suspended from 6.00 to 7.00 pm 

Dr J.M. WOOLLARD:  Before we broke for dinner, I asked the Attorney General to clarify clause 8, which 
reads -  
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A person has a single cause of action for defamation in relation to the publication of defamatory matter 
about the person even if more than one defamatory imputation about the person is carried by the matter.  

I believe that the Attorney General said that this clause would mean that each occasion of defamation is a matter 
and that if on one occasion, or in one article, several defamatory statements are made, they would come under 
one matter within the core process.  Therefore, the various statements that comprised the defamation would be 
listed in one action, rather than taking action against each defamatory statement.  Is that right?  

Mr J.A. McGINTY:  Yes.  The explanatory memorandum states about clause 8 that -  

The proposed section reflects the position at general law - 

Therefore, there is no change to the Western Australian law.  It continues -  

that the publication of defamatory matter is the foundation of a civil action for defamation and reflects 
the existing law in all of the States and Territories other than New South Wales.  Under the existing law 
of New South Wales, each defamatory imputation carried by a matter founds a separate cause of action. 

This provision is nationally uniform.  The intention is to bring New South Wales law into line with the law as it 
applies everywhere else in the country, including Western Australia.  If there is a different defamation on a 
different occasion, that is a separate matter altogether.  If a number of defamatory things are stated in the one 
article, each of which carries a defamatory imputation, there would be one cause of action.   

Clause put and passed.   

Clause 9:  Certain corporations do not have cause of action for defamation -  

Dr J.M. WOOLLARD:  I appreciate the fact that we need uniform legislation.  However, subclause (1) reads -  

A corporation has no cause of action for defamation in relation to the publication of defamatory matter 
about the corporation unless it was an excluded corporation at the time of the publication.   

Subclause (2) reads that a corporation is an excluded corporation if -  

(b) it employs fewer than 10 persons and is not related to another corporation, . . .  

Although I agree with uniform legislation throughout Australia, my concern is that the provision of fewer than 
10 employees does not seem fair on some corporations.  The problem, as I see it, is that while the bigger 
corporations can afford to have media teams and lawyers, many smaller corporations do not have the money to 
employ their own media team and lawyers.  Setting the figure at 10 employees could lead to problems for 
smaller businesses, because it could be that a corporation has 11 or 12 employees.  I am wondering whether a 
zero was accidentally omitted from the “10” when the legislation came back from the eastern states.  Everyone 
could probably accept the figure of 100 employees.  Earlier the Attorney General gave an example of a dental 
practice.  A few people set up dental practices together.  In such a corporation, if there are a couple of different 
practices, there could be 30 or 40 staff members.  If someone made a defamatory statement against a corporation 
such as that, it would not be able to do anything.  This provision could harm some people.  We need to protect 
people from the big corporations, because they are the ones that have legal and public relations teams.  Will the 
minister explain the rationale behind restricting it to corporations with fewer than 10 employees?   

Mr J.A. McGINTY:  This arose from discussions about whether, in principle, corporations should be able to 
sue.  In Western Australia, the Martin committee agreed that, to overcome SLAPP writs - strategic lawsuits 
against public participation - there should be a restriction on corporations’ capacity to sue, which is the very 
issue that the member for Alfred Cove eloquently referred to in her second reading contribution.  The question 
is: where do we make the cut-off point?  Is it 10, 20 or 100 employees?  The idea was to provide some capacity 
for small corporations to sue, particularly where there is some personal identification between an individual 
owner and the corporation.  Ultimately, the states and territories settled on 10, mainly because that was the 
provision in existing defamations law in New South Wales, which is the major jurisdiction in Australia.  Under 
the heading “Corporations do have cause of action for defamation”, section 8A(3) of the Defamation Act reads -  

Despite subsection (1), a corporation may assert or enforce a cause of action in defamation in respect of 
the publication of any matter by means of which a defamatory imputation about the corporation is made 
if -  

Dr J.M. Woollard:  Would you read a bit slower?  I am trying to listen carefully. 

Mr J.A. McGINTY:  The section basically states that a corporation does not have the capacity to sue in 
defamation unless it has fewer than 10 employees.   
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Dr J.M. Woollard:  Do you agree with that?  We should be protecting the smaller businesses.  It is very easy to 
find a business with 10 employees.  I have only to go to my local village to find shops with 10 employees.  I 
agree with this legislation that there should be an exclusion for the big guys.  However, this will be harmful for 
small businesses. 

Mr J.A. McGINTY:  It will mean that businesses with more than 10 employees cannot sue for defamation.  The 
first argument is that the provision arose from consideration of whether corporations should be able to sue.  The 
starting point was that corporations should not be able to sue.  This was the compromise offered to pick up true 
small businesses.  The member is saying that businesses that are a bit bigger than small businesses ought to be 
picked up as well.  The reason I cannot agree with that in the course of this debate is that this provision is now 
agreed nationally.  To have a different threshold in Western Australia would depart from the national uniformity, 
which is one of the objectives we are seeking to achieve.  I can understand perfectly the member’s point of view 
that the number should be 20 or 50.  It becomes arbitrary in the end.  Wherever we draw the line there will 
always be a corporation that has one more employee than that and will be excluded from taking action.  This 
provision will certainly exclude the Alcoas of the world but it will also pick up a lot of medium-sized small 
businesses. 

Dr J.M. WOOLLARD:  I would not even say that it will pick up medium-sized businesses.  I do not think that a 
business with 11 or 12 employees would be classed as medium sized these days.  A business with 11 or 12 
employees is small.  I am interested to hear that New South Wales legislated in 1974 that it be for businesses 
with less than 10 employees.  What other measures are available to corporations in New South Wales that have 
between 10 and 100 employees if they are not able to sue for defamation to protect their business?  I am talking 
about the small people who do not have lawyers and public relations teams.  I agree with this provision for the 
big guys.  However, I am very concerned that this will have a detrimental effect on small businesses, which may 
have, for example, 15 employees.  They will be excluded.  Will the minister please explain what avenues will 
exist for people in corporations to protect themselves when this legislation is proclaimed? 

Mr J.A. McGINTY:  If a defamatory allegation is made against someone who happens to be the proprietor of a 
business, that person will still be able to sue.  A person will not be excluded because he happens to be the 
proprietor of a corporation.  To the extent that what is said of an individual is defamatory, and because of the 
close association between a small corporation and the individual shareholders or owners of the corporation, there 
will still be a cause of action for people who have more than 10 employees if they are defamed as distinct from 
the corporation. 

The second point I make is that under the Trade Practices Act provisions are available to people depending on 
the circumstances of what is done, particularly if it is done by another corporation to hurt a competitor’s 
economic interests.   

The third point is that there are other torts available, such as injurious falsehood, if economic loss flows from 
such a thing to a corporation. 

Dr J.M. Woollard:  What are those again? 

Mr J.A. McGINTY:  Provisions under the Trade Practices Act and the tort of injurious falsehood are other 
avenues open to corporations to protect their economic interests.  That is what we are talking about when we 
discuss corporations as distinct from a personal interest in reputation, which I do not think a corporation can 
have. 

Dr J.M. WOOLLARD:  I am interested in the provisions under the Trade Practices Act and the tort of injurious 
falsehood.  We are talking about a corporation as a whole.  We discussed earlier the example of a dental practice.  
I am not familiar with the tort of injurious falsehood - 

Mr J.A. McGinty:  Frankly, I do not think many people are!  The member is no orphan there! 

Dr J.M. WOOLLARD:  The Attorney General obviously is because he has looked at it for this bill.  How 
would it work for a corporation with 30 employees, for example, if someone in a similar corporation made 
defamatory statements about it?  How does the tort of injurious falsehood work to protect the corporation? 

Mr J.A. McGINTY:  I will do my best to explain but my recollection of the provisions is quite hazy.  I suggest 
that it be looked up rather than relying on what I am about to say. 

When a corporation sets out to economically damage a competitor by spreading falsehoods about it, that is 
actionable to the extent of the damage suffered.  That is not defamation as such but, as the name suggests, injury 
is suffered and falsehoods are spread.  I am not sure of the nature of the intent required to achieve that tort.  I 
could think of a thousand and one examples of when one corporation might seek to injure another economically 
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as distinct from reputation, which is what defamation is about.  That is a cause of action that is available to a 
corporation in those circumstances. 

Dr J.M. WOOLLARD:  I thank the Attorney General for that brief explanation.  I will look into the tort of 
injurious falsehood.  I will also look at the provisions of the Trade Practices Act.  However, until I have done 
that, I will not be able to support this clause because it will be a burden on smaller corporations.  I have said time 
and again that I am quite happy for this bill to be introduced to affect the big corporations but I do not see a 
corporation with 11 or 12 employees as being one of the big guys.  That is almost a small business; the 
corporation may have been formed just for one reason or another.  This provision will be detrimental to small 
businesses.  I am not sure how often the Attorneys General meet - 

Mr J.A. McGinty:  About three times a year. 

Dr J.M. WOOLLARD:  I hope that the Attorney General will bring up this provision at the next meeting of 
Attorneys General as it will be another month or two before this bill passes through both houses of this 
Parliament.  If similar legislation has been introduced into other Parliaments by then, there may be similar 
concerns expressed about it by members of those Parliaments.  It might be possible to increase the number from 
10 so that we can give protection to the smaller corporations. 

Ms S.E. WALKER:  The member for Alfred Cove should not hold her breath, because this is an ideological 
position.  Why do I think that?  This clause takes away the rights of corporations to sue.  We can read two 
commentators on this.  The first is the Attorney General - I am sorry to embarrass him and make him blush - 
when he spoke at the Murdoch University seminar on defamation.  He said at that seminar -  

We have also had a number of cases here in Western Australia where corporations have used the law of 
defamation - or in my view - misused the law of defamation.  There’s a memorable case a few years ago 
involving Subiaco City Council and the Heytesbury group of companies, where Heytesbury alleged 
they were defamed -  

Was that under Mayor Tony Costa? 

Mr J.A. McGinty:  I do not recollect. 

Ms S.E. WALKER:  The Attorney General continued -  

because the company that was named for not paying its rent was a subsidiary of Heytesbury Holdings.  
Nine days of Supreme Court hearings later, the judge awarded $5000 damages and it was obviously the 
court’s way of saying: “You shouldn’t be wasting the time of the court on a matter of this nature.”   

The Attorney General does not know that.  The Attorney General went on to say -  

But I also have a view that reputation is a personal right, not a corporate right, and that is a matter 
which the defamation review committee will be looking at as well.  It should be about the way in which 
the public views me and views everyone.  It is about you people -  

He was talking to the audience -  

and your right to, if you are fine and upstanding citizens, be regarded as such by the community.  It 
should not be there as a tool to be used by corporations.  Now that’s just my view.  I’ll await with some 
interest what the committee has to say. 

What the committee had to say was different from what the Attorney General had to say.  The member for 
Alfred Cove talked about large corporations such as Alcoa.  The member for Alfred Cove has had dealings with 
Alcoa.  I do not know about Alcoa.  However, I take on board the member’s comment that some large 
corporations bully people.  That is why some people have argued that corporations should still be allowed to sue, 
but they should be required to obtain leave of the court.   

The Attorney General said that corporations do not have reputations.  I do not accept that.  One example of a 
non-profit organisation is the Australian Red Cross.  Its reputation was tarnished a bit after it had collected 
money for the tsunami appeal, because some people said it was tardy in getting the funds across.  We are making 
provision in this bill for non-profit organisations.  However, there are also organisations that exist to make a 
profit, and they may not only suffer economic loss but also have their reputation tarnished.  That is also 
recognised in the bill, because the Attorney General has drawn a line in the sand on that matter.   

The report of the Wayne Martin, QC, committee states under the heading “Who Should Be Able To Sue” -  

16.  One of the most controversial issues we addressed is the question of whether corporations and 
statutory bodies should be permitted to sue in defamation.  In other words, should the law 
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protect the reputation of legal entities other than natural persons, such as corporations, 
statutory bodies or government agencies? 

17.  On the one hand it can be argued with considerable force that the importance of the public’s 
right of access to information is such that it should only be inhibited in the protection of the 
reputation of real people, not artificial legal entities.   

18. For the same reason it can be cogently argued that no cause of action should be available to the 
Estate of a dead person who has been defamed, nor should large groups be permitted to sue in 
respect of their collective reputation (for example, the members of a major religion cannot 
currently sue in respect of a statement defamatory of all who practise that religion).  We agree 
with these specific propositions and accordingly do not recommend any change in the law so 
as to permit the Estate of a deceased person or large groups to sue for defamation. 

19. Further, limiting access to the law of defamation to identifiable natural person would have the 
incidental benefit of reducing the capacity of large and powerful groups, companies or 
Government agencies to use the law to “gag” -  

I accept that that goes on -  

the less powerful in our community and stifle public debate or criticism. 

20. Less significant is the argument that artificial entities will often have access to alternative 
causes of action that might provide them with an adequate remedy.  While the causes of action 
relating to malicious falsehood and misleading and deceptive conduct might provide an 
alternative remedy in some cases, those cases will be the exception rather than the rule. 

Dr J.M. WOOLLARD:  I am interested to hear more of what the member for Nedlands has to say.   

Ms S.E. WALKER:  I came in 10 minutes after we had resumed after the dinner suspension, so I have not heard 
all of what has gone on in this debate, but I do not think the Attorney General has explained what injurious 
falsehood is and how difficult it may be for a corporation to go down that path.  The Attorney General also has 
not explained the situation with the Trade Practices Act.  The committee went on to say -  

21. On the other hand, a number of submissions made the point that denying all corporations the 
entitlement to sue in defamation could cause hardship - for example, in the case of non-profit 
corporations such as charities which are seriously defamed, or in the case of an individual who 
trades through a corporate entity, such as a family company, when it will often be the entity 
which suffers any relevant economic loss.  We think there is force in these arguments and 
accordingly recommend that non-profit corporations should be entitled to sue in defamation 
and that a natural person who has been defamed should be able to recover, as part of his or her 
damages, any loss suffered by a corporation . . .  

22. No submissions were received in support of the proposition that statutory bodies or 
Government agencies should have an entitlement to sue . . .  

23. In relation to corporations generally, we have concluded that there might be some 
circumstances in which it would be appropriate for a corporate entity to be permitted to sue - 
for example, if the corporate entity was the vehicle for the conduct of a small family business, 
the financial viability of which was imperilled by a serious slur upon it, it may be appropriate 
for the corporation to be able to vindicate its reputation in Court. 

That says to me that this committee - this is the committee that the Attorney General set up - accepted that 
corporations do have a reputation.  The report goes on -  

24. We have given consideration to a mechanism by which such cases might be distinguished from 
other less meritorious cases, such as a large and powerful corporation taking out a “gag” writ 
to stifle criticism of its conduct.  One approach would be to distinguish between public and 
proprietary companies, giving only the latter the right to sue, but of course many major public 
companies in fact carry on business through proprietary subsidiaries so such a distinction 
would not be particularly effective.  We have also given consideration to criteria such as the 
number of employees . . .  

25. We therefore recommend corporations other than non-profit corporations should be permitted 
to bring proceedings in defamation without the leave of the Court.   

Mr J.A. McGinty:  You should read the whole of the paragraph. 
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Ms S.E. WALKER:  Okay. It says “without the leave of the court”.  I understand that. 
Mr J.A. McGinty:  No.  I am talking about companies with less than 10 employees, which is expressly referred 
to in the Martin report. 
Ms S.E. WALKER:  I understand that, but it is not limited to that.  There seems to be some ideological view 
that all corporations are rich and powerful.  It is wrong for the Attorney General to suggest that corporations 
have no reputation.  They do have a reputation.  Some corporations spend years building up their reputation.  
Corporations that have more than 10 employees may spend years building up their reputation.  We will not be 
supporting this clause, because the Attorney General is taking away a right.   

Dr J.M. Woollard:  Only if he makes it 100. 

Ms S.E. WALKER:  What is the difference between 100 and 101?   

Mr J.A. McGinty:  I think that in principle the member for Alfred Cove is with us.  It is just a question of where 
we draw the line.  The criticisms that the member for Nedlands has made of the government are equally 
applicable to what the member for Alfred Cove has said.   
Ms S.E. WALKER:  The Western Australian Law Reform Commission has said that it should be with the leave 
of the court, because the court could say, “For goodness sake; this is trivial”, and knock it out.  

Dr J.M. Woollard:  But it is getting to the court, and the person needs to have the money to go to court, so the 
person would be very worried. 
Ms S.E. WALKER:  The entity that would drag a person to court would be the corporation.  It would not cost 
the person as much as it would cost now, but it is important that we vote against this clause.   

Dr G.G. JACOBS:  Like the two speakers before me, I believe that corporations, like individuals, have a 
reputation, and they should have the right to sue in order to protect their reputation, as we have as individuals.  I 
have some concerns.  If a person who owns a business has 10 people working for him, he has rights under this 
bill.  However, if that person has 11 people working for him, he does not have rights under this bill.  I take the 
Attorney General’s point that we must draw the line somewhere.  However, in the Attorney General’s second 
reading speech, one of the reasons given for corporations not being able to sue for defamation was - 

Thirdly, large and powerful corporations should not be able to use the threat of defamation proceedings 
to silence or stifle public debate or criticism. 

If there is a belief that the big boy, the bully boy, should not be able to sue for defamation because he might 
misuse that right, it discounts the fact, as the member for Alfred Cove suggested, that many small businesses 
have 10, 20, 30 or even 50 people working for them.  They would not be considered large corporations by any 
stretch of the imagination.  The other thing that has occurred to me while listening to this debate is that one of 
the reasons given for corporations not having the right to sue for defamation is that they have other methods or 
other means of recovering their damaged reputations.  It seems to me, from the brief discussions I have had, that 
the tort of injurious falsehood under the commonwealth Trade Practices Act is a quite complex and difficult 
process - tortuous, if one likes.  To say that corporations already have that provision available to them and 
therefore they will not be included in this bill discounts the fact that the processes, as they stand under the tort of 
injurious falsehood in the Trade Practices Act, could be quite tortuous and expensive.  If the ideological feeling 
is that they can pay for it because they are rich, I believe there will be serious concerns on this side of the house 
about the definition of “corporation” and its size.  As I said, many provisions in this bill are very positive and 
very good, but, for me, this one is a sticking point. 

Clause put and a division taken with the following result - 
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Ayes (26) 

Mr P.W. Andrews Mr J.N. Hyde Mr A.D. McRae Mrs M.H. Roberts 
Mr J.J.M. Bowler Mr J.C. Kobelke Mr N.R. Marlborough Mr T.G. Stephens 
Mr J.B. D’Orazio Mr R.C. Kucera Mr M.P. Murray Mr P.B. Watson 
Dr J.M. Edwards Mr F.M. Logan Mr A.P. O’Gorman Mr M.P. Whitely 
Mrs D.J. Guise Mr J.A. McGinty Ms M.M. Quirk Mr D.A. Templeman (Teller) 
Mr S.R. Hill Mr M. McGowan Ms J.A. Radisich  
Mrs J. Hughes Ms S.M. McHale Mr E.S. Ripper  

Noes (19) 

Mr C.J. Barnett Mr J.H.D. Day Mr D.T. Redman Ms S.E. Walker 
Mr D.F. Barron-Sullivan Mr B.J. Grylls Mr A.J. Simpson Mr G.A. Woodhams 
Mr M.J. Birney Dr K.D. Hames Mr G. Snook Dr J.M. Woollard 
Dr E. Constable Ms K. Hodson-Thomas Mr T.R. Sprigg Dr G.G. Jacobs (Teller) 
Mr M.J. Cowper Mr J.E. McGrath Mr T.K. Waldron  

            

Pairs 

 Mr A.J. Carpenter Mr G.M. Castrilli 
 Mr J.R. Quigley Mr R.F. Johnson 
 Mrs C.A. Martin Mr P.D. Omodei 
 Dr G.I. Gallop Mr T.R. Buswell 

Clause thus passed. 
Clause 10 put and passed. 
Clause 11:  Choice of law for defamation proceedings - 
Dr J.M. WOOLLARD:  Clause 11(2) states - 

If there is a multiple publication of matter in more than one Australian jurisdictional area, the 
substantive law applicable in the Australian jurisdictional area with which the harm occasioned by the 
publication as a whole has its closest connection must be applied in this jurisdiction to determine each 
cause of action for defamation based on the publication. 

The Attorney General gave us some figures.  The provision regarding 10 or fewer employees has been adopted 
because of section 8A of the New South Wales act, which has been in existence for 30 years.  Again I am 
thinking about the smaller corporations about which I am concerned.  In percentage terms, can the Attorney 
General tell us how many cases those corporations have brought under the Trade Practices Act and how many 
have been brought under the tort of injurious falsehood?  Subclause (2) says “as a whole has its closest 
connection must be applied in this jurisdiction”.  Which jurisdiction would those smaller corporations go to for 
any claim for defamatory statements? 
Mr J.A. McGINTY:  The choice-of-law rules that are contained in this clause apply the substantive law of the 
jurisdiction concerned, which is my understanding of the current law.  I do not have an answer to the question on 
the number of civil actions. 
Dr J.M. Woollard:  Does that mean that the jurisdiction will be the trade practices jurisdiction or the Trade 
Practices Act or something like that? 

Mr J.A. McGINTY:  No.  This clause is about where to bring an action against a publication that appeared 
throughout Australia.  The answer is the jurisdiction with the closest connection to the person who was defamed.   

Dr J.M. Woollard:  So, this clause does not refer to the legal jurisdiction; it refers to the geographical location. 

Mr J.A. McGINTY:  That is right.  Whether a company or a person should start an action in New South Wales 
or Western Australia would depend on the state in which the company was incorporated or where the most 
damage was inflicted on the person.  It is a question of which state jurisdiction should be used, not which area-
of-law jurisdiction. 

Ms S.E. WALKER:  I came across an interesting article about jurisdiction.  I do not know whether this bill will 
change that at all.  The article is by Crispin Hull, a former editor of The Canberra Times who was admitted as a 
barrister in the Australian Capital Territory and is the author of the book The High Court of Australia - 
Celebrating the Centenary 1903-2003.  Shortly after the federal Attorney-General issued his paper, Mr Hull 
wrote an article on 23 March 2004 in which he said -  

Federal Attorney General Philip Ruddock flexed Commonwealth muscle this month in a worthy cause - 
uniform defamation laws. 
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He issued a discussion paper outlining Commonwealth proposals to use the broadcast, corporations and 
territories powers to pass a nationwide defamation law.  Hitherto, the area had largely been seen as one 
for the states. 

The article goes on - 

The madness of the present defamation laws has long been apparent, most markedly in 1973 when 
Justice Russell Fox of the ACT Supreme Court delivered his judgment in the defamation action brought 
by Prime Minister John Gorton against the ABC and journalist Maximillian Walsh. 

It was over a fleeting comment on a current affairs program suggested that Gorton had ordered a denial 
to be issued to a story he knew to be true in order to discredit his Defence Minister Malcolm Fraser. 

Gorton was no longer Prime Minister by the time the case concluded. 
The article states why the defamation laws were ridiculous - 

It was standard political stuff that should not have raised an eyebrow in a society that respected freedom 
of speech.  But Australian defamation laws by and large require people to prove the truth of everything 
they publish at such vast cost in lawyers’ fees that chills even the richest media organisation.  The law 
remains unchanged and its general anti-free-speech approach is likely to remain unchanged for the 
indefinite future. 

The ACTING SPEAKER (Dr S.C. Thomas):  Just wait, please, member.  Members, there is still too much 
noise in the chamber.  Everybody is having difficulty hearing.  I ask members, if they must continue their 
conversations, to please take them outside. 
Ms S.E. WALKER:  The article continues - 

The exceptions to the general proposition that you must prove the truth of all you publish are technical 
and uncertain in their application and vary from state to state. 
Therein lies the other appalling result in the Gorton case.  It was an Australia-wide broadcast.  Gorton 
sued in six of Australia’s eight jurisdictions: in the ACT and five states. 

Bizarrely, the law required Justice Fox to rule that Gorton had been libelled in three of those 
jurisdictions but not in the other three. 
Everyone pointed to the absurdity of Australia having eight sets of laws to govern defamation when 
radio and television was broadcasting to the whole nation and newspapers were circulating nationally. 

That was in 1973.  The article continues - 
An additional absurdity in the Gorton case was the uselessness of the remedy.  Gorton was awarded 
damages - about half a year’s pay.  But it was too late.  The damage had been done and he later lost the 
Prime Ministership.  A correction and apology at the time would have been a better remedy. 

I refer to that article because one of the big issues with this legislation is that we are supposedly making it 
uniform law.  This bill contains a choice of law.  As the legislation is not uniform, it will still allow people to 
shop.  As I said in the example of the football star, he could choose South Australia if he played there for a 
certain length of time, or he could choose Western Australia.  There is still a choice, even with the concept of 
connectedness.  A footy star who plays in two states for the same amount of time and is defamed in, say, The 
Australian could choose whether to sue in South Australia or Western Australia, depending on whether he 
wanted a jury and the nature of the defamation.   
Mr J.A. McGINTY:  I will first clarify something I said about the current substantive law that might have been 
misleading.  At the moment a cause of action arises in the jurisdiction where the publication takes place.  That 
could give rise to the example referred to by the member for Nedlands in which a separate cause of action could 
arise in each state or territory where something defamatory was published.  I do not believe that was clear in 
what I said a few minutes ago.  Under the general law, the law of the place in which the defamatory matter was 
published must be applied to determine liability for that publication.  If the matter is published in more than one 
place, there is a separate cause of action for each publication.  In that circumstance, different laws may need to 
be applied for each different publication, depending on the place of publication.  This bill states in subclauses (2) 
and (3) that there will be one cause of action and it must be commenced in the dominant jurisdiction.  Subclause 
(2) reads - 

If there is a multiple publication of matter in more than one Australian jurisdictional area, the 
substantive law applicable in the Australian jurisdictional area with which the harm occasioned by the 
publication as a whole has its closest connection must be applied in this jurisdiction to determine each 
cause of action for defamation based on the publication.   
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The bill goes on in subclause (3) to indicate the factors to be taken into account in determining the closest 
connection.  For instance, it includes the place where the plaintiff was ordinarily resident; in the case of a 
corporation, the place where the corporation has its principal place of business; the extent of the publication in 
each relevant Australian jurisdiction; the extent of the harm sustained by the plaintiff in each relevant Australian 
jurisdiction; and anything else that the court considers relevant.  It seeks, therefore, to overcome the very 
problem that the member for Nedlands referred to in her example, which I believe said more about internal 
machinations in the Liberal Party than it did about the shortcomings of the law.   

Ms S.E. Walker:  I concede that. 

Mr J.A. McGINTY:  The member for Nedlands will be playing it pretty rough in the Liberal Party if she is 
going to spread false rumours about others! 

Ms S.E. WALKER:  The thing is that the Attorney General has more thugs in his party and he keeps them under 
the carpet more than we do!  That is not defamatory, because it is true! 

I accept that the clause is an improvement.  I accept that it was ridiculous to allow people to sue in six or eight 
jurisdictions.  However, people are still left with a choice in this bill, so the legislation has not really been tidied 
up, unfortunately.  Labor had the opportunity but fell short of the mark again.  However, we will still be 
supporting this part of the bill. 
Clause put and passed. 
Clause 12:  Application of Division - 
Ms S.E. WALKER:  This is a big area.  This is a brand-new area that refocusses the law and makes it a speedy 
and effective service for the public.  I want to know how it all works.  Currently there is no offer to make 
amends.  People must issue a writ and, I presume, go to trial.  Is that the current law? 
Mr J.A. McGinty:  Yes. 
Ms S.E. WALKER:  Having never been the subject of defamation proceedings like the Attorney General, I 
would have to go through a whole civil process of pleading particulars and all sorts of things. 
Mr J.A. McGinty:  Yes. 

Ms S.E. WALKER:  Whereas now if a person were defamed by, say, The West Australian, the Sunday Times or 
another publication, there is a process by which that person would send out a concerns notice.   
Mr J.A. McGinty:  Yes.   
Ms S.E. WALKER:  As I understand it, within 28 days of receiving a concerns notice, the publisher must make 
an offer of amends or ask for further particulars.  I think I am jumping the gun; I am roaming over part 3.  I 
suppose it would be easier if I just asked the Attorney General to explain how this will all work and how the bill 
will alter the current law.  What rights will a plaintiff lose, if any, through this process?   
Mr J.A. McGINTY:  In essence, if the offer of amends is made and accepted, there can be no action in 
defamation.  It is designed to satisfy the defamed person and at the same time bring an end to any possibility of 
legal action.  It is very much done up-front.  We really need to look at the whole of part 3 as a package.  Clause 
14 basically stipulates that if a person feels he has been defamed, he will issue a concerns notice.  Within 28 days 
of issuing a concerns notice that identities the defamatory imputations, the publisher can make an offer of 
amends if he recognises those defamatory imputations.  That is spelt out in clause 15.  There is an option to 
withdraw the offer of amends under clause 16.  Clause 17 spells out the effect of the acceptance of the offer to 
make amends; that is, the aggrieved person cannot continue with the defamation action because the offer is in 
full satisfaction of all matters.  Generally speaking, the offer might include the matters spelt out in clause 17(2); 
that is, there could be an order for the publisher to pay any expenses or costs incurred by the aggrieved person 
and things of that nature.  The offer could include an offer of compensation or a correction of the record in terms 
that are agreeable.   

Ms S.E. Walker:  It must do, as I understand it.  Clause 15(1)(d) states that it must include an offer to publish a 
reasonable correction.   

Mr J.A. McGINTY:  That is correct.   

Ms S.E. Walker:  And it must include an offer to pay the expenses reasonably incurred by the aggrieved person, 
and may include any other kind of offer.  If the person does not want to accept that, will he go on with the 
proceedings?   

Mr J.A. McGINTY:  Clause 18 deals with the failure to accept a reasonable offer to make amends.  It will be a 
defence to a defamation action for the publisher or the defamer to say that an offer of amends was made as soon 
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as practicable and that the publisher was prepared to settle for that reasonable offer at any time before the trial.  
It is a quite potent, up-front provision.  After defamation occurs, an offer of amends, if accepted, will deal 
satisfactorily with the restoration of reputation and all the matters to which the member for Nedlands has 
referred.  If a plaintiff unreasonably refuses the offer of amends, that is a defence for the publisher.  That puts a 
lot of pressure on everyone to settle defamation matters as soon as they occur, rather than waiting to settle 
further down the track.  In its scheme, it will change the scope of defamation actions.  The member for South 
Perth said in his contribution to the second reading debate that once people get the glint of money in their eye, 
they will continue to pursue the traditional defamation route.  If this bill has the effect that we all hope for, it will 
change that.   

The ACTING SPEAKER (Dr S.C. Thomas):  Before I call the member for Nedlands, I remind members that 
we are dealing with clause 12.  I have allowed a degree of latitude, but members have meandered a little.  I ask 
members to base their arguments on the clause that is being debated, which is clause 12.   

Ms S.E. WALKER:  There is a mechanism by which we could discuss the whole of part 3, but I am not sure 
what it is.   

The ACTING SPEAKER:  A suspension of standing orders would be required for members to discuss part 3 as 
a whole.   

Mr J.A. McGinty:  I suggest that you continue to show a little latitude, Mr Acting Speaker.  We might then be 
able to get there quickly, informally.   

Ms S.E. WALKER:  I have forgotten what I was going to say.   

Dr J.M. WOOLLARD:  The offer to make amends is basically a contract that will be drawn up between the 
defamed person and the other party.  Clause 15 outlines what is to go into the contract.  I have two questions.  Is 
this bill based on the New South Wales legislation?  Does the New South Wales legislation include a clause 
concerning an offer to make amends?   

Mr J.A. McGinty:  I think this is all new.  It really arose out of the Martin committee report, which 
recommended that instead of defamation proceedings being settled several years down the track there be 
provision for an immediate vindication of reputation.  That is what this bill is designed to do.  To the best of my 
knowledge, I do not think a similar clause exists in any other jurisdiction.   

Dr J.M. WOOLLARD:  I refer to clause 15(1)(g)(ii).  A concern will arise with compensation for economic or 
non-economic loss of the aggrieved person.  I guess this comes back to what the member for South Perth said; 
that is, the dollar will be the bottom line.  How much time will pass before a determination is made, and who will 
make the final determination on whether the offer for compensation is reasonable?  Again, I could see some 
people wanting to hold out to get more money from the other party.   

Mr J.A. McGINTY:  Those people who want to hold out for money will run a very big risk that they will 
provide the publisher with a perfect defence if they refuse to accept something that is reasonable.  As to what is 
reasonable, if the person who has been defamed accepts the offer, the offer is reasonable, and operates to kill off 
any legal action based on defamation.  If it is not accepted, it will be up to the court to make that determination.  
For instance, if a person was severely defamed and was offered $1 as compensation, that would be a clear case 
of what one would presume to be unreasonable.  If he was offered $20 000, he would have to think long and hard 
before knocking it back, because he could run the risk of later finding that it was a reasonable offer, in which 
case he would get nothing.  It puts a lot of pressure on people to settle, because what is reasonable will always 
depend upon the circumstances.  If the publisher seems to have made a bona fide attempt to set the record 
straight with his offer of amends, including the matters required by law to be in the offer of amends, the defamed 
person would run a very big risk by not accepting it and holding out in the hope of boosting the offer, because he 
might lose everything.   

Ms S.E. WALKER:  I do not necessarily agree with what the member for South Perth said about people getting 
a glint in the eye about money.  The Attorney General has been the subject of defamation writs.  It appears from 
what he has said that he was happy to accept a correction and move on.  I now quote some of the Attorney 
General’s remarks. 

Mr J.A. McGinty:  Pearls of wisdom, most likely! 

Ms S.E. WALKER:  They were pearls, but whether they were wisdom, I do not know.  I thought the Attorney 
General was very frank.  I share some of these comments with the Assembly.  In his address at the defamation 
seminar, the Attorney General stated - 

 If we are to significantly reform the law of defamation then journalists are going to have to lift their 
game.  It’s not good enough to give an enhanced capacity, to the media in particular, to be critical and 
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to be proper investigative journalists and to be able to fearlessly expose what’s going on, unless 
commensurate with that is a greater preparedness by media outlets and journalists to, when they get it 
wrong, say so in big lights and correct the record so that the reputation is corrected there and then, 
rather than looking at legal action further down the track. 

Mr J.A. McGinty:  You wouldn’t disagree with that, would you? 

Ms S.E. WALKER:  The Attorney General is consistent.  He continued -  

 If I can give just one little example of what I mean by that - not long ago after I had a chat with the 
editor of The West Australian, who I see is up the back here today, about the need for this reform and 
setting up the committee headed by Wayne Martin QC to look at making recommendations to 
government on reforming the law of defamation, a very unfortunate article appeared in his newspaper. 

The copy of the speech outlined -  

 [Holds up a copy of the article titled “McGinty broke the law: Barnett”].   

The address continued - 

 When you think: “What is the most defamatory thing that you ever could say about an Attorney 
General, the first law officer of the State?”, it’s that headline . . . that I’m a criminal, that “McGinty 
broke the law . . .”.  It was false.   

I think that part might have been defamatory, but still.  The Attorney General continued - 

 I rang the editor, had a bit of a chat with him and for my efforts, not particularly due to the editor, the 
defamation was repeated in the following day’s West Australian.  Then I think the light dawned on 
people, and two days later  [Holds up article titled “McGinty in clear: lawyer”].  My reputation was, 
after two days of battering, rectified.  I simply make the point that where media get it wrong they are 
going to have to be far more prepared to say “Sorry, we got it wrong.  The facts are these . . .” and to be 
able to deal with it up front.  . . . so there’s going to have to be a lot more emphasis on journalists 
getting it right.   

I think the Attorney General had a dig at one of the journalist’s parentage.  He continued as follows - 

 . . . people are going to have to be better at their game of being journalists and of being media 
proprietors as well, especially if we do go ahead with this reform. 

I tried to find the “McGinty broke the law: Barnett” article, but it has been taken off the Parliamentary Library 
web site! 

Mr J.A. McGinty:  Isn’t that good?  

Ms S.E. WALKER:  Is that not strange?  What happened to it?  I can find the one which two days later stated 
“McGinty in clear: lawyer”, but I cannot find the article with the alleged defamatory headline.  What happened 
to that?  Can the Attorney General cast any light on that matter?  He did not go for the money, but something 
funny happened.  It is not on the media clips in the Parliamentary Library.  We still have the Battye Library; I 
can still dig it up. 

Ms M.M. Quirk:  You’re the batty library. 

Ms S.E. WALKER:  I was not talking about the member for Girrawheen, although I should have been!  

I raise one last matter - we are considering clause 12 - as the Attorney General also stated in his address - 

 There are just a few thoughts that I have on this matter.   

He sounded a little bitter to me, but there you go.  Continuing -  

 Having been the recipient of three defamation writs - 

It has jumped to six since this speech was delivered - 

 during my time as a politician, each of which I might say were satisfactorily settled on my terms, it’s 
something I feel strongly about. 

The Attorney General said today that he has been the subject of defamation writs, but he has not gone with a 
glint in his eye for the money.  Therefore, at least he is consistent.  I share those comments with the Assembly, 
which is considering the matter of corrections.  A correction was issued to the Attorney General after the article 
in question was published.  However, we then have the Sunday Times article to consider, so the situation may 
change.  I simply raise those points. 
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Mr J.A. McGinty:  Thank you for that! 

Ms S.E. Walker:  That’s okay, Attorney General.  I knew you would appreciate them! 

Clause put and passed.  

Clauses 13 to 15 put and passed. 

Clause 16:  Withdrawal of offer to make amends -  
Ms S.E. WALKER:  In what circumstances does the Attorney General think a withdrawal of an offer to make 
amends might be made?  What is the reason for this provision? 

Mr J.A. McGINTY:  Bearing in mind that this is an up-front procedure and something that one would hope 
would happen in the immediate aftermath of a defamatory article having been published, circumstances change 
quite often as more facts are discovered in the immediate aftermath.  We want maximum flexibility to enable a 
publisher to make an offer and, before it is accepted, to withdraw that offer and to make an alternative offer.  It 
may be discovered that the article in question was published on the Internet as well as in the newspaper; 
therefore, the spread of the defamatory imputation may have been greater.  Alternatively, it might be that certain 
facts were uncovered that might lead to a greater public interest justification in publishing the article in the first 
place.  The provision is designed to state that an offer can be made, but that the offer may be reviewed if 
circumstances change.  We want maximum flexibility so that people will not hold back from making an offer to 
settle a matter in the event that further facts come to light, or things of that nature.   

Dr J.M. WOOLLARD:  Clause 15 sets out the content of an offer, and clause 16 deals with the withdrawal of 
an offer.  The Attorney General stated earlier that a key point with this bill was to take these issues away from 
our adversarial system to an alternative dispute resolution process.  Whether making or withdrawing an offer - 
the Attorney can tell me it will be discussed later, in which case I will sit down - who will have responsibility 
under this bill?  What jurisdiction will apply?  Will there be a do-it-yourself booklet for this matter?  I hope it is 
so clear that people need not go to a lawyer in this area. 

Ms S.E. Walker:  It’s not clear.  Who would know what defamation is? 

Dr J.M. WOOLLARD:  I ask the Attorney General to explain how he sees this panning out. 

Mr J.A. McGINTY:  Defamation is a matter dealt with in the Supreme Court, and it will continue to be dealt 
with in that court.  This measure will provide a legal framework within which a citizen who feels aggrieved to 
the extent of being defamed will apply.  At the moment, putting criminal defamation to one side, the entirety of 
defamation law in Western Australia is common law; that is, it is all judge-made law.  Therefore, it is extremely 
difficult, unless one is a lawyer, to come to grips with its every dimension.  Journalists are required to come to 
grips with it as part of their training because of the obvious interaction of their profession and the law in this 
area.  This bill will at least provide a framework.  A lot of the detail is still to be ascertained by looking at judge-
made law.  It is not something upon which the government will put out a publication.  People would refer to the 
act.  Generally speaking, people will still need to be legally represented. 

Dr J.M. Woollard:  People will have to go to a lawyer.  That will not help to bring down the costs. 

Mr J.A. McGINTY:  People from time to time represent themselves in these matters.  Certainly, the complexity 
of the current law is such that it would be reasonably foolhardy for people to persist with that approach if they 
could afford a lawyer.  I do not know whether that situation will change.  However, it should make the procedure 
much quicker, and, I hope, many more defamation matters will be resolved at an earlier stage than is currently 
the case.  Most defamatory matters I have seen - I do not profess a most comprehensive knowledge of these 
matters - are personally hurtful comments that have no long-term effect; nevertheless, the individual on the 
receiving end of them becomes very agitated and excited about them.  I hope that the new procedure will mean 
that many such cases will be pushed out of the system rather than going further within it. 

Dr J.M. Woollard:  When you said that the actions currently are undertaken in the Supreme Court, is there a 
means under the production of an offer that is not accepted for the matter to go to a lower court rather than up to 
the Supreme Court?   

Mr J.A. McGINTY:  I do not know the answer to that question, but the provisions of clause 17 seem to suggest 
that there might in some circumstances be an option of going to another jurisdiction.  I cannot say that 
definitively. 

Dr J.M. Woollard:  A Magistrates Court? 

Mr J.A. McGINTY:  I would not have thought so; perhaps the District Court.  It is not a matter that is 
specifically addressed by this legislation. 
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Clause put and passed. 

Clauses 17 and 18 put and passed. 

Clause 19:  Inadmissibility of evidence of certain statements and admissions - 
Dr J.M. WOOLLARD:  Can the Attorney General clarify how this clause fits in with the current Evidence Act? 

Mr J.A. McGINTY:  Currently, once defamation proceedings have been commenced in the Supreme Court, 
they will then be referred to mediation.  Those mediation proceedings are voluntary and confidential.  If, for 
instance, certain concessions were made in those mediation proceedings about what was done or said, they 
cannot be used outside of those mediation proceedings and cannot be used in subsequent proceedings if the 
matter goes to trial.  In essence, this continues the form of law that seeks to make mediation or negotiations 
privileged, in the sense that they cannot be used. 

Dr J.M. Woollard:  Is it like legal professional privilege then? 

Mr J.A. McGINTY:  Yes; it is similar to that.  It is designed to encourage people to make certain offers and 
statements in order to reach agreement and deal with the matter so that it does not need to go on to litigation. 

Dr J.M. Woollard:  Would all the discussions that had anything to do with the matter take place without 
prejudice? 

Mr J.A. McGINTY:  Yes; that is a procedure currently used in defamation actions.  Clause 19(1) states that any 
statement or admission made in connection with the making or acceptance of an offer to make amends is not 
admissible in any subsequent proceedings, and neither is an apology, which is dealt with in the next clause, to be 
taken as any concession of any fault or liability.  Although it is new in this context, with the offer of amends 
procedure, it is not new in the law and is not new to defamation proceedings.  It is not new to other proceedings 
in which, in a mediation session, people might say things to get them off their chests and nothing will come of it, 
and a resolution may even be reached if people are encouraged to be frank in the knowledge that what they say 
stays in that room.  That is what it is all about. 

Clause put and passed. 

Clause 20 put and passed. 

Clause 21:  Election for defamation proceedings to be tried by jury - 
Ms S.E. WALKER:  Does this clause alter the current law?  For instance, in the current law does a defamation 
trial have to be tried before a jury?  Clause 21 states that the trial will be before judge alone unless the defendant 
or the plaintiff elects.  Secondly, why should the court order that defamation proceedings not be tried before a 
jury if they require a prolonged examination of records, or if the trial involves any technical, scientific or other 
issues? 

Mr J.A. McGINTY:  One of the criticisms that is made from time to time about trial by jury is that, particularly 
in some commercial cases in which there are complex issues relating to company bookkeeping and things of that 
nature, the case might be beyond the competence of an average jury to fully comprehend the ramifications.   

Ms S.E. Walker:  Where it contained what? 

Mr J.A. McGINTY:  Complex accounting issues. 

Ms S.E. Walker:  That makes me laugh a little, because most lawyers are not very good at mathematics. 

Mr J.A. McGINTY:  This is more about juries then lawyers. 

Ms S.E. Walker:  Yes, but you are taking it off the jury and giving it to lawyers, or judges. 
Mr J.A. McGINTY:  It is putting it in the hands of a judge alone.  The test is if the trial requires a prolonged 
examination of records, or the trial involves any technical, scientific or other issues that cannot be conveniently 
considered and resolved by a jury.  It would require the judge to come to a view that the nature of the matters are 
such that they cannot be resolved by a jury.  The reason a jury would be used is to have judgment by peers and to 
bring community standards to bear.  Those considerations are the justification for trial by jury.  A highly 
technical or complex matter might be best left to a judge alone. 

Ms S.E. Walker:  At the moment, does it all have to be tried before a jury? 
Mr J.A. McGINTY:  No, there is provisions for an election. 

Ms S.E. Walker:  Under common law, can there be an election? 
Mr J.A. McGINTY:  Yes.  The current law in Western Australia is that a party may apply to have a civil action 
heard before a jury if there is an allegation of fraud against a party, or if the action is one for defamation, 
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malicious prosecution, false imprisonment or seduction, unless the judge is of the opinion that the trial requires a 
prolonged examination of documents or accounts, or a scientific or local examination that cannot conveniently 
be made with a jury.  That provision is contained in the Supreme Court Act 1935.  In addition, a court or a judge 
has the discretion to order that any action be tried by a jury.  It is very seldom that a jury is empanelled in a civil 
trial.  At the most it happens once or twice a year.  Normally, civil actions are tried by a judge alone.  I 
remember once seeing a defamation action in the Supreme Court, when John Dawkins, the former federal 
Treasurer, sued Leonard Jolley, the former university librarian, for defamation.  This was about 30 years ago.  I 
think Leonard Jolley had said something that John Dawkins did not agree with.  That matter was tried by a judge 
and jury.  Clause 22 alters the position in general law by withdrawing from the jury the determination of 
damages. 
Ms S.E. Walker:  That was going to be my next question. 
Mr J.A. McGINTY:  That is the most significant change made here.  Under the existing law of New South 
Wales, juries cannot determine defences or damages.  However this clause makes it clear that a jury is not 
required or permitted to determine any issue that, at general law, is an issue to be determined by a judicial 
officer.  For example, at general law, the judicial officer, not the jury, determines whether a matter has been 
published on an occasion of absolute or qualified privilege for the purposes of a defence.  That is the nature of 
the change that is occurring here.  It is up to the judge to determine the damages, and, if there is an election for a 
trial by jury, it is up to the jury to determine whether there has been defamation, and whether defences have been 
made out.  

Dr J.M. WOOLLARD:  Clause 21 deals with the election for defamation proceedings to be tried by jury.  
Subclause (1) states - 

Unless the court orders otherwise, a plaintiff or defendant in defamation proceedings may elect for the 
proceedings to be tried by jury. 

I refer to my earlier question about which court - 

Mr J.A. McGinty:  The Supreme Court. 

Dr J.M. WOOLLARD:  Would it be only the Supreme Court? 

Mr J.A. McGinty:  That is all that is envisaged in this legislation.  I am told that that is the usual practice.  I 
have never heard of a defamation action being taken anywhere other than in the Supreme Court.  However, I do 
not know whether it is absolutely technically correct to say that it is absolutely limited to the Supreme Court. 

Dr J.M. WOOLLARD:  It is possible to say that it is more than likely that a defamation case would be heard 
before the Supreme Court. 

Mr J.A. McGinty:  Yes. 

Dr J.M. WOOLLARD:  Why then does subclause (3) state - 

Without limiting subsection (1), a court may order . . .  

I thought that only one judge heard a case in the Supreme Court.  Does more than one judge hear a case in the 
Supreme Court?  Why does the legislation specify that a court may order a defamation case?  I do not understand 
the dynamics, and I am asking the Attorney General to explain them to me.  When a matter goes to the Supreme 
Court, does one judge look at it and decide whether it will be tried before a jury, or do these matters go to a panel 
of judges?  Would a panel make a decision about whether one case would be tried by a jury and another would 
be heard by a judge? 

Mr J.A. McGINTY:  The court would consist of one judge.  The provisions say that the judge can order that a 
trial be held without a jury, if the conditions in subclause (3) are met.  If a judge did not make that order and the 
case was to be heard by a judge alone - in other words, without a jury - it would be up to the plaintiff or the 
defendant to elect to have a trial by jury.  Unless the court makes an order, the parties can elect to have a trial 
heard by a judge alone, or a trial by jury.  My understanding is that although it is a bit of a mixed bag, generally 
people elect to have a case heard by a judge alone. 

Dr J.M. Woollard:  I assume that preliminary hearings were heard before the Supreme Court.  Now that 
preliminary hearings are no longer held, how does a judge or a court determine that a trial will require a 
prolonged examination of records or that it will involve technical, scientific or other issues that cannot be 
conveniently considered and resolved by a jury?  How do judges get that information to make that determination 
now that preliminary hearings are no longer held? 
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Mr J.A. McGINTY:  Preliminary hearings applied in criminal cases and were dealt with by magistrates.  They 
have been abolished; therefore, criminal trials now go straight to trial in either the Magistrates Court or the 
District Court, generally speaking, and involve some preliminary hearings, bail applications and other status 
hearings and things of that nature.  Currently in defamation matters, strike-out applications are heard in which a 
person pleads that a matter has a defamatory implication.  They are often tested before judges as a preliminary 
issue.  Mediation could occur or a status conference could be held at which people would identify the issues that 
would need to go to trial. 

Dr J.M. Woollard:  Is it a bit like a preliminary hearing before it goes to court? 
Mr J.A. McGINTY:  Not really.  The type of information that would be gleaned from a preliminary hearing 
would be gleaned through status conferences and other interlocutory applications. 

Ms S.E. Walker:  Can I assist you? 
Mr J.A. McGINTY:  Please do, if the member can add to it.  These matters would be known to the court prior 
to the hearing. 
Clause put and passed. 

Clause 22:  Roles of judicial officers and juries in defamation proceedings - 
Dr J.M. WOOLLARD:  During the second reading debate, a distinction was made between the role of the 
judges and juries in Western Australia and South Australia.  Cases in South Australia are heard before judges 
only rather than juries.  Will the Attorney General clarify whether in South Australia a judge rules on the facts 
and on the evidence of law? 

Mr J.A. McGINTY:  No.  Does the member want to know about only South Australia or South Australia and 
Western Australia? 

Dr J.M. Woollard:  I would like to know about both. 
Mr J.A. McGINTY:  In South Australia there are no juries; a judge determines all the matters. 

Dr J.M. Woollard:  Does the judge look at the facts and evidence of law? 
Mr J.A. McGINTY:  Yes.  Essentially, three issues are at stake.  The first is whether someone has been 
defamed.  The second is whether there is an available defence.  For example, occasionally the member for 
Nedlands says critical things of me in the chamber, but it is considered an occasion of absolute privilege and 
therefore that defence would be available to her if I were to complain that she was defaming me.  The third issue 
is that once the defamation and the defences have been dealt with, there is the question of how much in damages 
should be awarded to the person who has been defamed.  They are essentially the three issues at stake.  In South 
Australia, a judge would deal with all of them.  In Western Australia, a judge would deal with all of them if there 
were no jury; otherwise, if the plaintiff or the defendant had elected to hold a trial by jury, the jury would 
determine the first two matters of defamation and defences, but the judge would determine the damages. 
Clause put and passed. 

Clause 23 put and passed. 
Clause 24:  Scope of defences under general law and other law not limited - 
Ms S.E. WALKER:  Division 2 is a large area that relates to defences.  One of the sticking points for there not 
being uniform law has been the fact that three states have the defence of truth alone, while the others have truth 
plus public interest.  The Western Australian Law Reform Commission report provides a table that outlines the 
current defences against defamation.  These defences are absolute privilege, limited privilege, reports on 
specified topics of public interest, reports of attributed statements, a statutory defence of apology, innocent 
distribution, triviality, comment and truth.  There are quite a few defences.  The defence that worried some 
members was whether parliamentary privilege would continue to be protected.  Generally in this division, what 
are the new defences, and have any of the old defences been removed or changed in any way?  There is a 
defence of contextual truth, as opposed to absolute truth.  Are we shifting the ground?  Clause 26(b) refers to the 
defence of contextual truth and states - 

the defamatory imputations do not further harm the reputation of the plaintiff because of the substantial 
truth of the contextual imputations. 

I would have thought that that is watering down the legislation. 
Mr J.A. McGINTY:  I will start with the general proposition contained in clause 24(1), which states - 
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A defence under this Division is additional to any other defence or exclusion of liability available to the 
defendant apart from this Act (including under the general law) and does not of itself vitiate, limit or 
abrogate any other defence or exclusion or liability. 

On the question of defence, we start by looking at the general law to determine whether the publication of a 
defamatory matter was actuated by malice.  It is a general law of publication that a matter is actuated by malice 
if it is published for a purpose or a motive that is foreign to the occasion and gives rise to the offence at issue.  
Regarding truth, clause 25 states - 

It is a defence to the publication of defamatory matter if the defendant proves that the defamatory 
imputations carried by the matter of which the plaintiff complains are substantially true. 

That is defined to mean true in substance or not materially different from the truth.  The defence reflects the 
defence of justification of general law when truth alone is a defence of the publication of a defamatory matter.  
As the member for Nedlands has observed, in Victoria, South Australia, the Northern Territory and Western 
Australia, a defendant needs only to prove that a matter was true.  Clause 26 deals with contextual truth and 
provides it as a defence.  Defence deals with a case in which there are a number of defamatory imputations 
carried by a matter but the plaintiff has chosen to proceed with one or more, but not all, of them.  In that 
circumstance, the defendant may have the defence of contextual truth if the defendant proves two things: firstly, 
that the matter carried, in addition to the defamatory imputations of which the plaintiff complains, one or more 
other imputations that are substantially true; and, secondly, that the defamatory imputations do not further harm 
the reputation of the plaintiff because of the substantial truth of the contextual implications.  This reflects the 
current law in New South Wales, which carries a defence of contextual truth.  That is an additional defence that 
now becomes available.  There is some discussion of that issue at page 55 of the Western Australian Law 
Reform Commission report.   
Ms S.E. Walker:  Has the onus of proof shifted? 
Mr J.A. McGINTY:  No; not in any sense in respect of the defences.  It is on the defendant to prove the 
defence. 
Clause 29 is another change.  In general law, fair and accurate reports of proceedings of certain persons and 
bodies are subject to a qualified privilege.  Because it is only a qualified privilege it can be defeated by a proof 
that the publication of the defamatory matter was actuated by malice.  The existing laws of most states and 
territories make provision for a statutory defence along the lines of the general law of defence.  However, the 
scope of the statutory defence differs in each jurisdiction. 

Dr J.M. WOOLLARD:  I would like the Attorney General to continue his comments. 

Mr J.A. McGINTY:  Clause 29 extends to a larger class of proceedings than the general law of defence.  The 
qualified privilege that attracts to fair and accurate reports of proceedings will be expanded to include a larger 
class of proceedings than under general law.  The provision ensures that if a state or territory includes a class of 
proceedings in schedule 3, which is what we had a discussion about at the beginning, those proceedings will also 
have the benefit of this defence in all states and territories that enact the model provisions.  In addition, the new 
defence limits the circumstances in which the defence can be defeated to situations in which the plaintiff proves 
that the defamatory matter was not published honestly to the information of the public or the advancement of 
education. 

Dr J.M. Woollard:  It increases qualified privilege? 

Mr J.A. McGINTY:  The circumstances in which a defence of qualified privilege can attach to fair and accurate 
reports of other proceedings. 

The next change is in clause 32.  It extends the defence of innocent dissemination and expands the circumstance 
of where that occurs.  That seeks to make the position of providers of Internet and other electronic 
communication services clearer than the current law provides.   
Those are the essential expansions.  As members can see, they are not enormous but they are modifications of 
existing defences that are available. 
Clause put and passed. 

Clauses 25 to 33 put and passed. 
Debate adjourned, on motion by Mr J.A. McGinty (Attorney General). 
 


